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U.S. Customs Service 


Treasury Decision 


(T.D. 02-06) 


SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved September 
20, 2001, to November 14, 2001, inclusive, pursuant to Subparts A & B, 
Part 191 of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawbackis authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: January 31, 2002. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Allegheny Ludlum Corporation 

Articles: stainless steel hot-rolled band; stainless steel hot-rolled, 
annealed, and pickled (““HRAP”) sheet, strip, and plate (in cut-to- 
length and coil forms) 

Merchandise: stainless steel slab 

Application signed: April 26, 2001 

Ruling Forwarded to PD of Customs: New York, October 26, 2001 

Effect on other rulings: none 

Ruling: 44-06195-000 


(B) Company: Arteva Specialties S.a.r.1. d/b/a KoSa (successor to HNA 
Holdings Inc., under 19 U.S.C 1313(s)) 

Articles: polyethylene terephthalate resin (PE.T.) 

Merchandise: ethylene glycol 

Application signed: July 6, 2001 

Ruling Forwarded to PD of Customs: New York, October 31, 2001 

Effect on other rulings: none 

Ruling: 44-06161-000 
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(C) Company: Avecia, Inc. 

Articles: pro-jet fast yellow 2 liquid; pro-jet fast yellow 2CF1 liquid 

Merchandise: pro-jet fast yellow 2 R.O. Feed (4,4”-(6-morpho- 
lino-1,3,5-triazine-2, 4-diyldiimino) di(azobenzene-3,5-dicarb- 
oxylic acid) ammonium sodium hydrogen salt 

Application signed: September 4, 2001 

Ruling Forwarded to PD of Customs: New York, November 9, 2001 


Effect on other rulings: terminates unpublished ruling (44-05378-002) 
Ruling: 44-05738-003 


(D) Company: Avecia, Inc. 

Articles: magenta 318M 

Merchandise: magenta MJK-580; olfine E1010; BTG (triethylene glycol 
monobuty] ether) 

Application signed: July 7, 2001 

Ruling Forwarded to PD of Customs: New York, September 28, 2001 

Effect on other rulings: none 

Ruling: 44-06182-000 


(E) Company: Cytec Industries, Inc. 

Articles: Cyanox® 1790 antioxidant 

Merchandise: TBX (2,4-dimethyl-6-tert-butylphenol); cyanuric acid 
(triazine (1,3,5)-2,4,6 (1H,3H,5H)-trione; paraformaldehyde 

Application signed: May 2, 2001 

Ruling Forwarded to PD of Customs: New York, October 11, 2001 


Effect on other rulings: none 
Ruling: 44-06186-000 


(F) Company: Cytec Industries Inc. 

Articles: CYASORB UV-531 light absorber 

Merchandise: benzotrichloride; resorcinol 

Application signed: April 25, 2001 

Ruling Forwarded to PD of Customs: New York, October 29, 2001 
Effect on other rulings: none 

Ruling: 44—-06194—000 


(G) Company: Cytec Industries, Inc. 

Articles: MBMA [N-(butoxymethyl)acrylamide] 

Merchandise: acrylamide, dry crystals 

Application signed: May 11, 2001 

Ruling Forwarded to PD of Customs: New York, October 31, 2001 
Effect on other rulings: none 

Ruling: 44-06198-000 
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(H) Company: Cytec Industries, Inc. 

Articles: CYLINK IBMA [N-(isobutoxymethyl)acrylamide] 
Merchandise: acrylamide, dry crystals; paraformaldehyde prills 
Application signed: May 11, 2001 

Ruling Forwarded to PD of Customs: New York, September 28, 2001 
Effect on other rulings: none 

Ruling: 44-06178-000 


(I) Company: E.I. du Pont de Nemours & Co. 

Articles: Na-DMSIP (a/k/a 1,3-benzene dicarboxylic acid, 5-sulfo-1,3-di- 
methyl ester, sodium salt) 

Merchandise: isophthalic acid (a/k/a IPA; 1,3 benzenedicarboxylic acid) 

Application signed: June 2, 2000 

Ruling Forwarded to PDs of Customs: New York & Boston, October 4, 
2001 

Effect on other rulings: none 

Ruling: 44-06184—000 


(J) Company: E.I. du Pont de Nemours & Co. 

Articles: Zenite® liquid crystalline base polymers; Zenite® liquid 
crystalline polymer resins 

Merchandise: p-Hydroxybenzoic acid 

Application signed: April 23, 2001 

Ruling Forwarded to PDs of Customs: New York & Boston, September 
20, 2001 

Effect on other rulings: none 

Ruling: 44-06174-000 


(K) Company: Equistar Chemicals, L.P 

Articles: petroleum products and petrochemical products 

Merchandise: crude petroleum and petroleum derivatives 

Application signed: October 17, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco, 
November 14, 2001 

Effect on other rulings: none 

Ruling: 44—-06209-000 


(L) Company: Eramet Marietta, Inc. 

Articles: manganese aluminum briquets 

Merchandise: elecrolytic manganese metal (flake and powder form) 
Ruling Forwarded to PD of Customs: New York, October 11, 2001 
Effect on other rulings: none 

Ruling: 44-06170-000 
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(M) Company: FMC Corp., Agricultural Products Group 

Articles: sulfentrazone herbicide a/k/a Boral®, Authority®, Associate®, 
Associates®; Capaz®; and Spartan® 

Merchandise: methanesulfonyl chloride; sodium cyanate; Intermediate 
FMC 97250 

Application signed: April 27, 2001 

Ruling Forwarded to PD of Customs: New York, November 9, 2001 

Effect on other rulings: none 

Ruling: 44—-06206-000 


(N) Company: GE Plastics Mt. Vernon, Inc. 

Articles: Valox® resin a/k/a glass fiber filled polybutylene terephthalate 
resin a/k/a PBT resin 

Merchandise: fiberglass 

Application signed: February 15, 2001 

Ruling Forwarded to PD of Customs: New York, October 26, 2001 

Effect on other rulings: successor to General Electric Company’s T.D. 
01-02K (44-05976-000) under 19 U.S.C. 1313(s) 

Ruling: 44—05976-001 


(O) Company: GE Plastics Mt. Vernon, Inc. 
Articles: ULTEM® polyetherimide resin 
Merchandise: m-phenylenediamine (MPD) 
Application signed: February 15, 2001 


Ruling Forwarded to PD of Customs: New York, October 5, 2001 

Effect on other rulings: successor to General Electric Company’s T.D. 
01-02-J (44-05987-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05987-001 


(P) Company: Gowan Company, LLC 

Articles: formulated pesticides: Imidan 50 W (wettable powder); Imidan 
50 WSB (water soluble bags); Imidan 70 W (wettable powder); 
Imidan 70 WSB (water soluble bags); Imidan 5 Dust 

Merchandise: phosphorodithioate Acid (phosmet technical) 

Application signed: May 25, 2001 

Ruling Forwarded to PD of Customs: Terminal Island, October 23, 2001 

Effect on other rulings: none 

Ruling: 44-06191-000 


(Q) Company: Kodak Polychrome Graphics Company LLC 
Articles: lithographic printing plates (in coil or sheets) 
Merchandise: raw aluminum 

Application signed: January 24, 2001 

Ruling Forwarded to PD of Customs: Miami, October 29, 2001 
Effect on other rulings: none 

Ruling: 44-06196-000 
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(R) Company: Lexmark International, Inc. 

Articles: toner pellets, granules, fines, powder; finished toner 
cartridges; printers 

Merchandise: various chemicals 

Application signed: February 5, 2001 

Ruling forwarded to PD of Customs: New York, September 28, 2001 

Effect on other rulings: none 

Ruling: 44-06177-000 


(S) Company: Lexmark International, Inc. 

Articles: photoconductor drums & printers 

Merchandise: benzidine ST 16/1.1; oxotitanium phthalocyanine; 
polycarbonate-Z 

Application Signed: June 8, 2000 

Ruling forwarded to PD of Customs: New York, September 28, 2001 

Effect on other rulings: none 

Ruling: 44-06181-000 


(T) Company: Lyondell Chemical Company 

Articles: ethylbenzene, styrene monomer, propylene oxide 

Merchandise: ethylene; benzene; chemical grade propylene; polymer 
grade propylene 

Application signed: August 22, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco, 
November 9, 2001 

Effect on other rulings: none 

Ruling: 44—06200-000 


(U) Company: Michelin North America, Inc. 

Articles: pneumatic radial tires 

Merchandise: brass plated steel cable; polyester, rayon, aramide & nylon 
cords; polyester rayon, aramide & nylon fabrics; gum rosin 

Application signed: December 15, 1999 

Ruling forwarded to PD of Customs: Miami, September 28, 2001 

Effect on other rulings: terminates T.D. 93—-79-I [41-01227-000 & 
44-03738-000] (Michelin Tire Corp.) 

Ruling: 44-06179-000 


(V) Company: Titanium Metals Corporation 

Articles: alloyed and unalloyed titanium ingots, slabs and mill products 
(mill products include billet, bar, rod, plate, sheet, strip, welded 
pipe, pipe fittings, extrusions, wire, etc.) 

Merchandise: titanium sponge containing at least 98.26% pure 
titanium; scrap made with the use of titanium sponge containing at 
least 98.26% pure titanium 

Application signed: August 22, 2000 

Ruling forwarded to PD of Customs: New York, October 16, 2001 

Effect on other rulings: none 

Ruling: 44-06183-000 
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(W) Company: Union Carbide Corporation 

Articles: vinyl acetate monomer 

Merchandise: ethylene 

Application signed: May 17, 2001 

Ruling forwarded to PDs of Customs: Houston & San Francisco, 
October 31, 2001 

Effect on other rulings: none 

Ruling: 44-06199-000 


(X) Company: Union Carbide Corp. 

Articles: low density polyethylene (LDPE); high density polyethylene 
(HDPE); linear low density polyethylene (LLDPE) 

Merchandise: ethylene 

Application signed: May 17, 2001 

Ruling forwarded to PDs of Customs: Houston & San Francisco, 
November 9, 2001 

Effect on other rulings: none 

Ruling: 44—06207-000 


(Y) Company: Union Carbide Corporation 

Articles: n-butyl alcohol (butanol); iso-butyl alcohol (isobutanol) 

Merchandise: propylene 

Application signed: July 18, 2001 

Ruling Forwarded to PDs of Customs: Houston & San Francisco, 
October 26, 2001 


Effect on other rulings: none 
Ruling: 44-06193-000 


(Z) Company: Vantico, Inc. 

Articles: Araldite® epoxy resin 

Merchandise: methylene dianiline (MDA) 

Application signed: February 22, 2001 

Ruling Forwarded to PD of Customs: New York, October 5, 2001 

Effect on other rulings: successor to Ciba Specialty Chemicals Corp. T.D. 
99-39-C (44-05629-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05629-001 





U.S. Customs Service 


General Notices 


FOREIGN CURRENCIES 


Datty RATES FOR COUNTRIES NOT ON 
QUARTERLY LIST FOR JANUARY 2002 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buyingrates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): Janaury 21, 2002. 


Austria schilling: 


January 1, 2002 $0.064686 
January 2, 2002 .065631 
January 3, 2002 .065347 
January 4, 2002 .065013 
January 5, 2002 .065013 
January 6, 2002 .065013 
January 7, 2002 .064904 
January 8, 2002 .064861 
January 9, 2002 ee 064548 
January 10, 2002 .064861 
January 11, 2002 .064715 
January 12, 2002 .064715 
January 13, 2002 .064715 
January 14, 2002 .064933 
January 15, 2002 .064773 
January 16, 2002 .064199 
January 17, 2002 .063952 
January 18, 2002 .064272 
January 19, 2002.... 064272 
January 20, 2002 .064272 
January 21, 2002 .064272 
January 22, 2002 .064228 
January 23, 2002 .064214 
January 24, 2002 os .063821 
January 25, 2002 ...... .062898 
January 26, 2002 .062898 
January 27, 2002 .062898 
January 28, 2002 .062535 
January 29, 2002 .062811 
January 30, 2002 .062847 
January 31, 2002 062455 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Belgium franc: 


January 1, 2002 $0.022065 
January 2, 2002 .022387 
January 3, 2002 Ree .022291 
January 4, 2002 at .022177 
January 5, 2002 .022177 
January 6, 2002 .022177 
January 7, 2002 .022139 
January 8, 2002 .022124 
January 9, 2002 .022018 
January 10, 2002 .022124 
January 11, 2002 .022075 
January 12, 2002 = .022075 
January 13, 2002 022075 
January 14, 2002 2 022149 
January 15, 2002 .022095 
January 16, 2002 .021899 
January 17, 2002 2 .021815 
MAIER METRES DES TUMEZiichayalal orale 6 cele; 41/551 35a wea %e\ wis Glos: Ruuuaiauv bine, 3:4 .021924 
January 19, 2002 .021924 
January 20, 2002 021924 
January 21, 2002 .021924 
January 22, 2002 .021909 
January 23, 2002 .021904 
January 24, 2002 .021770 
January 25, 2002 .021455 
January 26, 2002 021455 
January 27, 2002 zie .021455 
January 28, 2002 021331 
January 29, 2002 021425 
January 30, 2002 .021438 
January 31, 2002 021304 


Finland markka: 


January 1, 2002 $0.149704 
January 2, 2002 .151891 
January 3, 2002 .151235 
January 4, 2002 .150461 
January 5, 2002 .150461 
January 6, 2002 .150461 
January 7, 2002 err .150209 
January 8, 2002 .150108 
January 9, 2002 .149385 
January 10, 2002 .150108 
January 11, 2002 .149771 
January 12, 2002 .149771 
January 13, 2002 .149771 
January 14, 2002 .150276 
January 15, 2002 .149906 
January 16, 2002 .148577 
January 17, 2002 Soctenoee .148005 
January 18, 2002 .148745 
January 19, 2002 .148745 
January 20, 2002 .148745 
January 21, 2002 148745 
January 22, 2002 .148644 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Finland markka (continued): 


January 23, 2002 $0.148611 
January 24, 2002 .147703 
Se AC IIRL occ 65a. «07 Sihiaio/ sw e-vw'a da swine afeiaieeda, at ane are .145567 
January 26, 2002 145567 
January 27, 2002 .145567 
January 28, 2002 .144726 
ERP TREE So. ola SiG) vais Hs ore Ao aie sl ameiov aces dames .145365 
January 30, 2002 .145449 
January 31, 2002 144541 


France franc: 


January 1, 2002 $0.135695 
January 2, 2002 .137677 
January 3, 2002 .137082 
January 4, 2002 .136381 
January 5, 2002 .136381 
January 6, 2002 .136381 
January 7, 2002 .136152 
January 8, 2002 .136061 
January 9, 2002 135405 
January 10, 2002 .136061 
SM a, RN so o's. a 5 cin We leh 4 vie Rove .135756 
January 12, 2002 .135756 
January 13, 2002 .135756 
January 14, 2002 .136213 
January 15, 2002 .135878 
January 16, 2002 .134673 
RP EE TNs inisiai d's crcenien Boe os vammec aa ccanne setae .134155 
January 18, 2002 .134826 
SPERINRE ODP IR o's. 26s ons oo ard 2s Sle nine wiwiarels winleess alee ardacns .134826 
January 20, 2002 .134826 
January 21, 2002 .134826 
January 22, 2002 .184734 
January 23, 2002 .134704 
January 24, 2002 .133881 
January 25, 2002 .131945 
January 26, 2002 131945 
January 27, 2002 .131945 
January 28, 2002 -131182 
January 29, 2002 131762 
January 30, 2002 .131838 
January 31, 2002 .131015 


Germany deutsche mark: 


January 1, 2002 $0.455101 
Be ee a I EE Rn ore ee 461748 
January 3, 2002 .459754 
January 4, 2002 457402 
January 5, 2002 457402 
January 6, 2002 457402 
January 7, 2002 456635 
January 8, 2002 .456328 
January 9, 2002 454129 
January 10, 2002 .456328 
January 11, 2002 455305 
January 12, 2002 .455305 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Germany deutsche mark (continued): 
January 13, 2002 $0.455305 
January 14, 2002 .456839 
January 15, 2002... .455714 
January 16, 2( .451675 
January 17, 2002 449937 
January 18, 452187 
January 19, 2002 .. ae 452187 
January 20, 2002 452187 
January 21, 2002 . eo: 452187 
January 22, 2002 eee 451880 
January 23, 2002... .451778 
January 24, 2002 449017 
ERAN RO ON sie 5 ccas's sein sein eee s 08 442523 
January 26, 2002 .. e staet ere 442523 
January 27, 2002...... 442523 
January 28, 2002 baste .439967 
January 29, 2002... .441910 
January 30, 442165 
January 31, 2002 rats 439404 
Greece drachma: 


January 1, 2002 $0.002612 
January 2, 2002 .002650 
January 3, 2002 .... .002639 
January 4, 2002 . 4 .002625 
January 5, 2002... .002625 
January 6, 2002 002625 
January .002621 
January ‘ .002619 
January 9, 2002 .002607 
January 10, 2002 ee .002619 
January 11, 2002 .002613 
January cratered create .002613 
January 2002 . .002613 
January 2002 SF, .002622 
January 2002 .002616 
GOMMANO LG i200! Wiis ssc cb.ccesiea ote See .002593 
January 17, 2002 .. .002583 
January 18, 2002 .002595 
SHURE PO BOS foci. s kiaisic dc asscisn « aha SL eae .002595 
January 2002 .. .002595 
January 2002 .002595 
PANUATY 22, SOUS 6 oc 00s ieee ee .002594 
January 2002... se .002593 
January 24, 2002.... oa eee sis .002577 
January 25, 2002 .002540 
January 26, 2002 .... .002540 
January 27, 2002 .002540 
January 28, 2002 .002525 
January 29, 200: .002536 
January < .002538 
January 31, 2005 .002522 


~1 OD U1 — Co dO 


> CO 


fend fh pend fed ed 
CO OND OP WON 


UNNNNDYKE Ee 


Do Pr ON 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Ireland pound: 


MMIII BNI soos, Si) Sw a. o'o.0rsS wat cd weal eacieiciolaly em acmme eer $1.130194 
January 2, 2002 

January 3, 2002 

January 4, 2002 

January 5, 2002 

January 6, 2002 

January 7, 2002 

January 8, 2002 

January 9, 2002 1.127781 
January 10, 2002 1.133241 
January 11, 2002 1.130702 
January 12, 2002 1.130702 
January 13, 2002 1.180702 
January 14, 2002 1.134511 
January 15, 2002 1.131718 
January 16, 2002 1.121687 
January 17, 2002 1.117370 
January 18, 2002 1.122956 
January 19, 2002 1.122956 
January 20, 2002 1.122956 
January 21, 2002 1.122956 
January 22, 2002 ; 1.122195 
January 23, 2002 1.121941 
January 24, 2002 1.115084 
January 25, 2002 1.098958 
January 26, 2002 1.098958 
January 27, 2002 1.098958 
January 28, 2002 1.092610 
January 29, 2002 1.097435 
January 30, 2002 1.098069 
January 31, 2002 1.091213 


Italy lira: 


January 1, 2002 $0.000460 
January 2, 2002 .000466 
January 3, 2002 .000464 
January 4, 2002 .000462 
January 5, 2002 .000462 
January 6, 2002 .000462 
January 7, 2002 .000461 
January 8, 2002 .000461 
January 9, 2002 .000459 
January 10, 2002 .000461 
January 11, 2002 .000460 
January 12, 2002 .000460 
January 13, 2002 .000460 
January 14, 2002 .000461 
January 15, 2002 .000460 
January 16, 2002 .000456 
January 17, 2002 .000454 
January 18, 2002 .000457 
January 19, 2002 .000457 
January 20, 2002 .000457 
January 21, 2002 .000457 
January 22, 2002 .000456 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Italy lira (continued): 


January 23, 2002 $0.000456 
January 24, 2002 .000454 
January 25, 2002 .000447 
January 26, 2002 .000447 
January 27, 2002 .000447 
January 28, 2002 .000444 
January 29, 2002 .000446 
January 30, 2002 .000447 
January 31, 2002 .000444 


Luxembourg franc: 


January 1, 2002 $0.022065 
January 2, 2002 .022387 
January 3, 2002 .022291 
January 4, 2002 .022177 
January 5, 2002 .022177 
NMI STINIMIN c.5oelavevars. cides fr apaiel er io.s ke cup ewan ed ooes eee 022177 
January 7, 2002 .022139 
Sea M NNN NI 5S area. se cio W'S ats Misi gta Sip e+ Vere ais. harwmimee 022124 
January 9, 2002 .022018 
January 10, 2002 .022124 
January 11, 2002 .022075 
January 12, 2002 .022075 
January 13, 2002 .022075 
January 14, 2002 .022149 
January 15, 2002 .022095 
January 16, 2002 .021899 
January 17, 2002 oe .021815 
January 18, 2002 .021924 
January 19, 2002 .021924 
January 20, 2002 .021924 
January 21, 2002 .021924 
January 22, 2002 .621909 
January 23, 2002 .021904 
January 24, 2002 .021770 
January 25, 2002 021455 
January 26, 2002 021455 
January 27, 2002 .021455 
January 28, 2002 .021331 
January 29, 2002 .021425 
January 30, 2002 .021438 
January 31, 2002...... .021304 
Netherlands guilder: 


January 1, 2002 $0.403910 
January 2, 2002 .409809 
January 3, 2002 .408039 
January 4, 2002 405952 
January 5, 2002 .405952 
January 6, 2002 .405952 
January 7, 2002 .405271 
January 8, 2002 .404999 
SOE, O21 Pe .403048 
January 10, 2002 404999 
January 11, 2002 .404091 
January 12, 2002 .404091 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Netherlands guilder (continued): 


RE ke Ie sos Saal ohn 9's a Oe Pe ecaei ene adesigeenaees $0.404091 
January 14, 2002 405453 
January 15, 2002 404454 
January 16, 2002 Simuae .400869 
January 17, 2002 899327 
January 18, 2002 401323 
January 19, 2002 at 401323 
January 20, 2002 401323 
January 21, 2002 401323 
January 22, 2002 401051 
January 23, 2002 .400960 
January 24, 2002 398510 
January 25, 2002 3892747 
January 26, 2002 392747 
January 27, 2002 392747 
January 28, 2002 .390478 
January 29, 2002 , 392202 
January 30, 2002 .392429 
January 31, 2002 3889979 


Portugal escudo: 


January 1, 200% $0.004440 
January 2, 2005 rai 004505 
January 3, 200% ne .004485 
January 4, 200% .004462 
January 5, 200% woaaes .004462 
January 6, 2005 .004462 
January 7, 200% .004455 
January 8, 200% 004452 
January 9, 200% .004430 
January 10, 200% 004452 
January 11, 200% .004442 
January 12, 200% area .004442 
January 13, 2005 ew aos .004442 
January 14, 2 .004457 
January 15, 2002 ritw aoe .004446 
January 16, ‘ : .004406 
January 17, 200% as .004389 
January 18, 200% vende .004411 
January 19, 200% eiela'a at .004411 
January 20, 200% 004411 
January 21, 200% rere .004411 
January 2% : .004408 
January 2% .004407 
January .004380 
January 25, 200% a .004317 
January 26, ‘ eT .004317 
January 27, 5 .004317 
January < 2 .004292 
January 29, 2005 .004311 
January 30, .004314 
January 31, 2002 .004287 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


South Korea won: 


January 1, 2002 $0.000761 
January 2, 2002 .000759 
January 3, 2002 .000762 
January 4, 2002 .000764 
January 5, 2002 .000764 
January 6, 2002 .000764 
January 7, 2002 .000768 
January 8, 2002 .000764 
January 9, 2002 .000762 
January 10, 2002 .000762 
January 11, 2002 .000760 
January 12, 2002 .000760 
January 13, 2002 .000760 
January 14, 2002 .000762 
January 15, 2002 .000759 
January 16, 2002 .000760 
January 17, 2002 .000759 
January 18, 2002 .000757 
January 19, 2002 .000757 
January 20, 2002 .000757 
January 21, 2002 .000757 
January 22, 2002 .000757 
January 23, 2002 .000751 
January 24, 2002 .000752 
January 25, 2002 .000753 
January 26, 2002 .000753 
January 27, 2002 000753 
January 28, 2002 .000757 
January 29, 2002 .000761 
January 30, 2002 000763 
January 31, 2002 .000761 


Spain peseta: 


January 1, 2002 $0.005350 
January 2, 2002 .005428 
January 3, 2002 .005404 
January 4, 2002 .005377 
January 5, 2002 005377 
January 6, 2002 .005377 
January 7, 2002 .005368 
January 8, 2002 .005364 
January 9, 2002 : .005338 
January 10, 2002 .005364 
January 11, 2002 .005352 
January 12, 2002 .005352 
January 13, 2002 .005352 
January 14, 2002 .005370 
UN REMUDA APONE Ico 5g 2's cforasls vilast’aVeiajel ele v arbinle niente Sse lates 005357 
January 16, 2002 .005309 
January 17, 2002 005289 
January 18, 2002 .005315 
January 19, 2002 .005315 
January 20, 2002 .005315 
January 21, 2002 .005315 
January 22, 2002 .005312 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2002 (continued): 


Spain peseta (continued): 


January 23, 2002 $0.005311 
January 24, 2002 .005278 
January 25, 2002 .005202 
January 26, 2002 .005202 
January 27, 2002 .005202 
January 28, 2002 .005172 
January 29, 2002 .005195 
January 30, 2002 .005198 
January 31, 2002 .005165 


Taiwan N.T. dollar: 


January 1, $0.028571 
January 3 .028539 


January 3, 200% .028547 
January 4, 200% 028571 
January 5, 2 .028571 
January 6, 2 028571 
January .028620 
January a .028539 
January 9, .028531 
January 10, 200% .028547 
January 11, 200! .028531 
January 12, 200% .028531 
January 13, 200% .028531 
January 14, 2002... .028547 
January 15, 200% 028571 
January 16, 2005 .028571 
January 17, ‘ .028547 
January 18, 2005 .028547 
January 19, 2005 028547 
January 20, 2002 .. .028547 
January 21, 200: .028547 
January 22, 200% .028506 
January 23, 200: .028506 
January 24, 2002 .028506 
January 25, 2002 .028523 
January 26, 200: .028523 
January 27, 2002 .028523 
January 28, 2002 .028555 
January 29, 2005 .028571 
January 30, 200% .028580 
January 31, 200: .028580 


Dated: February 1, 2002. 
RICHARD B. LAMAN, 


Chief, 
Customs Information Exchange. 
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FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JANUARY 2002 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 02-04 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): January 21, 2002. 


Brazil real: 


January 28, 2002 $0.411607 
January 29, 2002 411523 
January 30, 2002 409165 


Denmark krone: 
January 31, 2002 $0.115647 
South Africa rand: 


January 7, 2002 $0.084962 
January 8, 2002 .087108 
January 9, 2002 .087336 
January 10, 2002 .086580 
January 11, 2002 .087566 
January 12, 2002 .087566 
January 13, 2002 087566 
January 14, 2002 .086580 
January 15, 2002 085324 
January 16, 2002 .085690 
January 17, 2002 .087374 
January 18, 2002 .086957 
January 19, 2002 .086957 
January 20, 2002 .086957 
January 21, 2002 .086957 
January 22, 2002 085543 
January 23, 2002 .087796 
January 24, 2002 .088849 
January 25, 2002 sg .087719 
January 26, 2002 .087719 
January 27, 2002 d .087719 
January 28, 2002 . .086580 
January 29, 2002 .087642 
January 30, 2002 .087260 
January 31, 2002 .087566 


Dated: February 1, 2002. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 6, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
DouG as M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF CAMOUFLAGE 
PRINTED FLEECE GLOVES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a ruling letter and revocation of treat- 
ment relating to the tariff classification of camouflage printed fleece 
gloves. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter related to the classification 
of camouflage printed fleece gloves under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), and is revoking any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. Notice of the proposed action was published in the Cus- 
TOMS BULLETIN of December 12, 2001, Volume 35, Number 50. Two com- 
ments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after April 22, 2002. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Textile 
Branch (202) 927-2511. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. §1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

In NY G86506, dated February 13, 2001, Customs classified camou- 
flage printed fleece gloves (Style Numbers 131104, 132104, 133104 and 
134104) as knit gloves of man-made fibers within subheading 
6116.93.9400, HTSUS, textile category 631, which provides for “Gloves, 
mittens and mitts, knitted or crocheted: Other: Of synthetic fibers: Oth- 
er: Other: With fourchettes.” Since the issuance of this ruling, Customs 
has reviewed the classification of the gloves and has determined that the 
cited ruling is in error. Accordingly, we are revoking NY G86506 to re- 
flect proper classification of the goods as gloves specially designed for 
use in sports within subheading 6116.93.0800, HTSUS, pursuant to the 
analysis set forth in HQ 964901 (see “Attachment” to this document). 

Pursuant to Customs obligations, a notice of proposed revocation of 
New York Ruling Letter (NY) G86506, dated February 13, 2001, was 
published in the Customs BULLETIN of December 12, 2001, Volume 35, 
Number 50. Two comments (which were timely received in response to 
this notice) were considered. One comment indicated that NY G86506 
addressed the classification of four style numbers instead of one. We 
have reviewed NY G86506 ruling and have made the change in this 
notice. The second comment referred to NY G86506 and how the rul- 
ing’s classification of camouflage hunting gloves in subheading 
6116.93.9400, HTSUS was an anomaly. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs is revoking 
one ruling letter pertaining to the classification of printed hunting glo- 
ves. Although in this notice Customs is specifically referring to New 
York Ruling Letter (VYRL) NY G86506, dated February 13, 2001. This 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing databases for rulings in addition to the ones iden- 
tified. No further rulings have been founa. Any party who has received 
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an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice, should have advised Customs during that the 
comment period. 

Similarly, pursuant to section 625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule of the United States (HTSUS). 
Any person involved in substantially identical transactions should have 
advised Customs during this notice period. An importer’s failure to ad- 
vise Customs of substantially identical transactions or of a specific rul- 
ing not identified in this notice, may raise issues of reasonable care on 


the part of the importer or his agents for importations of merchandise 
subsequent to this notice. 


Dated: January 31, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 31, 2002. 
CLA-2 RR:TC:TE 964901 TMF 


Category: Classification 


Tariff No. 6116.93.0800 
JOHN PELLEGRINI, ESQUIRE 


Ross & HARDIES 

PARK AVENUE TOWER 

65 East 55th Street 

New York, NY 10022-3219 


Re: Revocation of NY G86506; classification of camouflage printed fleece gloves; sports 
gloves; specially designed for use in hunting. 


DEAR MR. PELLEGRINI: 


This letter is in response to your letter dated March 6, 2001, in which you requested on 
behalf of your client, Paris Asia, Ltd., reconsideration of NY G86506, dated February 13, 
2001, classifying four styles of camouflage printed fleece gloves in subheading 
6116.93.9400, Harmonized Tariff Schedule of the United States (HTSUS). Your letter 
along with a sample was forwarded to this office for our reply. We have reviewed NY 
G86506 and have found the ruling to be in error. Therefore, this ruling revokes NY 
G86506. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C 1625(c)), notice of 
the proposed revocation of NY G86506 was published on December 12, 2001, in the Cus- 
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TOMS BULLETIN, Volume 35, Number 50. Two comments were received in response to the 
notice. 


Facts: 


The sample submitted, identified as Style Number 134104, is a half-fingered glove com- 
posed of polyester rayon fleece fabric that is printed in a green and brown camouflage 
style. It has an elasticized wrist and hemmed cuff. The palm side portion of the glove is 
composed of cellular polyvinyl chloride (PVC) plastic overlay material that extends across 
the palm portion and is sewn on top of the fleece fabric. The three additional styles classi- 
fied in NY G86506 differ only in their camouflage patterns and are identified by stylenum- 
bers 131104, 132104, 133104. 

In NY G86506, Customs classified the articles as knit gloves of man-made fibers within 
subheading 6116.93.9400, HTSUS, which provides for “Gloves, mittens and mitts, 
knitted or crocheted: Other: Of synthetic fibers: Other: Other: With fourchettes.” 

You asserted that the articles are classifiable as sports gloves within subheading 
6116.93.0800, HTSUS, as the gloves are specially designed for use in sports. You also sub- 
mitted three advertisements of similarly constructed half-fingered fleece gloves. In each 
ad, the items are depicted as hunting gloves. Two of the ads indicate that the gloves are 
“perfect for gun or bow hunting” and that they will “protect your hands from biting cold.” 
Also provided are copies of hangtags to indicate the particular camouflage pattern used. In 
addition, a copy of the retailer’s “Ozark Trail” tag is shown. 


Issue: 


Whether the gloves are classified as “gloves * * * specially designed for use in sports” 
within subheading 6116.93.0800, HTSUS. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1, HTSUS, 
provides that classification shall be determined according to the terms of the headings and 
any relative Section or Chapter Notes. Where goods cannot be classified solely on the basis 
of GRI 1, HTSUS, and if the headings or notes do not require otherwise, the remaining 
GRIs 2 through 6, HTSUS, may be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) are the official interpretation of the Harmonized System at the international 
level. We refer specifically to the Explanatory Notes, which govern heading 6116, HTSUS. 
While neither legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

The HTSUS provisions under consideration are as follows: 


6116 Gloves, mittens and mitts, knitted or crocheted: 
6116.93 Of synthetic fibers: 


6116.93.0800 Other gloves, mittens and mitts, all the foregoing specially designed for 


use in sports, including ski and snowmobile gloves, mittens and mitts, 
Other: 


Other: 
6116.93.8800 Without fourchettes 
6116.93.9400 With fourchettes 


GRI 3b 


The subject articles are composed of PVC material and polyester rayon material. If the 
PVC material imparts the essential character to the gloves, classification under Chapter 
39, HTSUS, would be appropriate. However, if the synthetic, woven textile material im- 
parts the essential character of the gloves, classification under Chapter 62, HTSUS, would 
be appropriate. 


Inasmuch as the instant gloves are composed of different materials, GRI 3 is applicable. 
Its relevant portions read as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * * those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete dentidien of the goods. 
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ent components which cannot be classified by reference to 3(a), shall be classified as if 
they consisted of the material or component which gives them their essential charac- 
ter, insofar as this criterion is applicable. 


The EN for GRI 3(b) reads, in pertinent part, as follows: 


(VIII) The factor which determines essential character will vary as between differ- 
ent kinds of goods. It may, for example, be determined by the nature of the material or 


component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods. 


In applying the criteria set forth in EN VIII to GRI 3(b), we find it is possible to make a 
definitive essential character determination in this instance. 

In past rulings, Customs has often analyzed the role of the palm material in relation to 
the use of the glove in making an essential character determination. See Headquarters 
Ruling Letters (HQ) 951752 (9/2/92); HQ 085561 (12/6/89); HQ 083656 (6/6/89); and HQ 
956463 (9/8/94). In those rulings, the various palm materials imparted the essential char- 
acter to the gloves because the materials were clearly designed to enhance the wearer’s 
“grip” while he or she participated in such activities as snow skiing, jet skiing, golfing and 
biking. Some of the palms had specialized features such as padding and a nub-like texture 
in order to enhance grip. 

However, unlike the glove rulings above, the instant gloves differ as the PVC material 
does not extend from the fingertips to the wrist. Rather, the PVC material is limited to the 
palm. Also, since the PVC material covers less than 30% of the surface area, we do not be- 
lieve that it contributes to the overall appeal of the gloves and is not dispositive of the 


gloves’ use. Therefore, we find that the polyester rayon fleece material imparts the essen- 
tial character to the gloves. 


Design and use in a sport 


In order for the gloves at issue to be classified within subheading 6116.93.0800, HTSUS, 
we must consider the following: (1) whether hunting is a sport, and (2) whether the gloves 
at issue are specially designed for use in hunting. See HQ 951219, dated June 26, 1992 
(classifying a leather motorcycle-racing glove as a glove for use in sports within subhead- 
ing 4203.21.8060, HTSUS). 

The term “sport” is defined by The Random House Dictionary of the English Language, 
the Unabridged Edition (1983) as: “1. an athletic activity requiring skill or physical prow- 
ess and often of a competitive nature, as racing, baseball, tennis, golf, bowling, wrestling, 
boxing, hunting, fishing, etc. 2. a particular form of this, esp. in the out of doors.” Hunting 
clearly meets the definition of a sport. Further, Customs has taken the position that hunt- 
ing and shooting activities are sports for tariff purposes. See HQ 088981, dated July 18, 
1991 (referring to HQ 083694, dated May 16, 1989, and HQ 066484, dated January 7, 
1981.) 

As subheading 6116.93.0800 is a use provision, we consider the glove as a whole in order 
to determine its use as a hunting glove. In determining whether the subject gloves are spe- 
cifically designed for use in hunting, we consider HQ 089769, dated October 8, 1991. In 
that ruling, Customs recognized the following glove design characteristics as indicative of 
“some intent to design gloves as hunting gloves.” The cited features include: 


- anon-skid reinforcement, which includes the two shooting fingers; 
— a camouflage outer shell or outer shell with enhanced visibility; 

- insulation that enhances warmth without creating excess bulk; and 
-— a hook and clasp closure. 


As the instant glove meets three of the four criteria set forth above, we find evidence 
that the intent to design the article as hunting gloves is present. First, the palm area of 
Style 134104 is covered with a textured surface to impart a non-skid reinforcement. Sec- 
ond, the gloves are designed with hunting in mind. The brown and green camouflage 
gloves allow the wearer to conceal his/her hands when necessary. Third, the glove is made 
of a material that provides warmth without creating unwanted bulk. 

Not only does Style 134104 possess three of the four features, thereby creating a pre- 
sumption that the gloves are specifically designed as hunting gloves, its half-fingered de- 
sign provides better grip and access to a firearm or bow during hunting. See HQ 957042, 
dated January 18, 1995 (noting that a brown and black camouflage glove met four criteria 
of HQ 089769, but also had additional features such asa finger-tip access to the trigger and 
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“action back” pleat design which are indicative of a design for use as a hunting glove with- 
in subheading 6216.00.4600, HTSUS.) 

Based on the foregoing evidence, we find that the gloves have been specially designed for 
sports use, including, but not limited to hunting, and therefore warrant classification un- 
der subheading 6116.93.0800, HTSUS, which provides for, inter alia, gloves specially de- 
signed for use in sports. 


Holding: 


Style Numbers 131104, 132104, 133104 and 134104 are classified as gloves especially 
designed for use in sports within subheading 6116.93.0800, HTSUS. The general column 
one duty rate is 3.3 percent ad valorem. 


NY G86506, dated February 13, 2001, is hereby revoked. In accordance with 19 U.S.C. 


1625(c), this ruling will become effective 60 days after its publication in the Customs BuL- 
LETIN. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF INSULATED SHOPPING BAGS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letters and revocation of treatment relating to the classification of insu- 
lated shopping bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two ruling letters relating to the tar- 
iff classification, under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), of insulated shopping bags. Similarly, 
Customs proposes to revoke any treatment previously accorded by it to 
substantially identical merchandise that is contrary to the position set 
forth in this notice. Comments are invited on the correctness of the in- 
tended actions. 


DATE: Comments must be received on or before March 22, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch: (202) 927-2379. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke two rulings relating to 
the tariff classificetion of insulated shopping bags. Although in this no- 
tice Customs is specifically referring to the revocation of New York Rul- 
ing Letter (NY) G87998, dated March 15, 2001 (attachment A), and NY 
G89102, dated April 20, 2001 (Attachment B); this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified that are contrary to the position set forth in this notice. Cus- 
toms has undertaken reasonable efforts to search existing data bases for 
rulings in addition to those identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice, should advise 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise that is contrary to the position set forth in this 
notice. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUSA. Any person involved with substantially identical mer- 
chandise should advise Customs during this notice period. An import- 
er’s failure to advise Customs of substantially identical merchandise or 
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of a specific ruling not identified in this notice that is contrary to the 
position set forth in this notice, may raise issues of reasonable care on 
the part of the importer or their agents for importations of merchandise 
subsequent to the effective date of the final decision on this notice. 

In NY G87998 and NY G89102, Customs classified three insulated 
shopping bags in subheading 4202.92.4500, HTSUSA, which provides 
in pertinent part for travel, sports and similar bags with an outer sur- 
face of sheeting of plastic. The insulated shopping bags are constructed 
of two layers of unbacked, unsupported and unreinforced sheetings of 
plastics sandwiching a thin layer of cellular plastics. 

The largest bag has side panels that measure approximately 18 inches 
wide by 19 inches tall. The end panels are gussetted, tapering from 
approximately 7 inches at the top to 8 inches wide at the bottom, and are 
18 inches tall. The bottom of the bag is 8 inches wide and 18 inches long 
and has an insert for the bottom. The request for reconsideration states 
that the bag has a nominal interior volume of 12 gallons or 45 liters and 
is capable of holding up to forty-five pounds of food. The bag is FDA ap- 
proved for food contact. The middle-sized bag is nearly identical except 
smaller. It has an interior volume of 9 gallons or 34 liters and is designed 
to hold 35 pounds. The smallest, is a flat bag with a volume of five gallons 
and a load carrying rating of 25 pounds. This bag does not have side gus- 
sets or an insert for the bottom. It has a straight bottom and molded 
snap handles that are heat sealed to the bag. Based on our analysis of the 
scope of the terms of subheadings 4202.92.45, HTSUSA, and 3923.21.00 
HTSUSA, the Legal Notes, and the Explanatory Notes, the insulated 
shopping bags of the type discussed herein, are classifiable under sub- 
heading 3923.21.00, HTSUSA, which provides for: Articles for the con- 
veyance or for packing of goods, of plastics; stoppers, lids, caps and other 
closures, of plastics: Sacks and bags (including cones): Of polymers of 
ethylene, Reclosable, with integral extruded closure. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
G87998 and NY G89102, and any other ruling not specifically identified, 
that is contrary to the position set forth in this notice, to reflect the prop- 
er classification of the merchandise pursuant to the analysis set forth in 
proposed Headquarters Ruling Letter (HQ) 965039 (attachment C). Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions that are contrary to the position set forth in this notice. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: February 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, March 15, 2001. 


CLA-2-42:RR:NC:N3:341 G87998 
Category: Classification 


Tariff No. 4202.92.4500 
Mr. WICK CAMPBELL 


ETB CorPoRATION 
20 Southwoods Parkway, Suite 500 
Atlanta, GA 30354 


Re: The tariff classification of a shopping bag from France. 


DEAR Mr. CAMPBELL: 


In your letter dated February 26th, 2001, you requested a ruling on behalf of Keepcool 
USA Co. on tariff classification. 

The sample submitted with your request is a shopping bag that is designed to transport 
frozen or hot foods from the point of purchase to one’s home. The bag is a shopping bag 
manufactured for prolonged use and is insulated on the interior. The exterior surface is 
made of sheeting of polyethylene. The top opening is secured by a full-width plastic grip, to 
which a carry handle is also permanently attached. 

The applicable subheading for this product will be 4202.92.4500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for travel, sports, and similar bags, 
other. The general rate of duty will be 20 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR.177). 

A copy of the ruling or the contro! number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-637-7091. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 20, 2001. 
CLA-2:RR:NC:TA:341 G89102 

Mk. JOHN S. RODE 

RODE & QUALEY 

295 Madison Ave 

New York, NY 10017 


DEAR Mk. RODE: 


With regard to your letter dated April 5, 2001 requesting a tariff classification ruling on 
“Freezer Carrier Bags” products of France and imported by KeepCool USA. 

You have submitted three samples identified as styles #45vfbi (UPC #00007 41053), 
# 34vfbi (UPC #19647 00007) and #18vsb (UPC 19647 00002). Each style is an insulated 
shopping bag of the kind sold at retail as rack goods and also given to retail consumers as a 
premium gift upon purchase of goods. They are each part of “KeepCool” product line. 
Each style is manufactured of a three-layer construction consisting of an outer layer, a 
middle layer and an inner layer of plastics. The outer layer consists of a 3-film construction 
of a metalized film. The middle is a foamed plastics and the inner is a film of plastics. All 
seams are heat-sealed. Styles 45vfbi and 34vfbi have a patented handle design of molded 
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plastics, are flat bottomed and have a rigid paperboard bottom. Style 18vsb isa strait bot- 
tom and has molded plastic double handles. Each handle design serves to secure the top of 
the bag. Style 45vfbi measures approximately 18” x 18” x 7” and is designed to contain‘ 

12 gallons or 45 pounds. Style 34ufbi measures approximately 19” x 13” x 7” and is de- 
signed to contain approximately 9 gallons or 35 pounds. Style 18vsb measures approxi- 
mately 20” x 17” and is designed to contain approximately 5 gallons or 18 liters. Each 
shopping bag is printed with literature stating that each are “reusable” and a “Freezer 
Carrier”. Style #45ufbi bears print which reads, “Great for picnics, trips to the beach or 
the ballpark.” 

This office has previously ruled upon the same product as now presented. A copy of prior 
ruling NY G87998 dated March 15, 2001 is now attached. A Customs Broker on behalf of 
KEEPCOOL USA, INC requested the ruling. The original ruling request, of February 26, 
2001, included the same product specifications and literature as seen at the importer’s In- 
ternet WEB site, WWW.keepcoolusa.com. In light of the fact that the shopping bags have 
been previously found to be designed for prolonged use, the prior ruling shall apply to the 
instant articles now presented. 

If you have any questions regarding the above, contact National Import Specialist Ke- 
vin Gorman at 212-637-7091 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965039 JFS 
Category: Classification 


Tariff No. 3923.21.00, HTSUSA 
JOHN S. RODE, Esq. 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Revocation of NY G87998 and NY G89102; Insulated Shopping Bags; Prolonged Use; 
Not Heading 4202. 


DEAR MR. RODE: 

This letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 
G87998 dated March 15, 2001, and NY G89102 dated April 20, 2001, issued to you on be- 
half of your client, KeepCool USA Company (“KeepCool”), concerning the classification 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), of in- 
sulated shopping bags. After review of the two rulings, it has been determined that the 
classification of the insulated shopping bags in subheading 4202.92.4500, HTSUSA, was 
incorrect. For the reasons that follow, this ruling revokes NY G87998 and NY G89102. 


Facts: 


The articles considered in NY G87998 and NY G89102 are insulated shopping bags. 
Three samples of the bags were submitted with the request for reconsideration. The bags 
are constructed of two layers of unbacked, unsupported and unreinforced sheetings of 
plastics sandwiching a thin layer of cellular plastics. 

KeepCool Model #45vfbi, has side panels which measure approximately 18 inches wide 
by 19 inches tall. The end panels are gussetted, taper from approximately 7 inches at the 
top to 8 inches wide at the bottom, and are 18 inches tall. The bottom of the bag has an 
insert and is 8 inches wide and 18 inches long. The request for reconsideration states that 
the bag has a nominal interior volume of 12 gallons or 45 liters and is capable of holding up 
to forty-five pounds of food. The bag is FDA approved for food contact. On the exterior of 
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the bagis the “Sam’s Club” logo. The printing on the exterior of the bag states that the bag 
(1) is reusable; (2) is triple-insulated to keep frozen food purchases frozen for over 
2.5 hours; (3) can be used to protect groceries and keep drinks cold: (4) will keep your food 
frozen all the way home; and (5) is great for picnics, trips to the beach or to the ball game. 

KeepCool Model #34vfbi is nearly identical in design to Model #45vfbi except it is small- 
er, having an interior volume of 9 gallons or 34 liters and being designed to hold 35 pounds. 
The bag has various logos from food manufacturers such as “Stouffer’s®,” “Tyson®,” and 
“Cool Whip®.” lettering on the exterior of the bag states that the bag will keep frozen food 
frozen for over two hours and that the bag is reusable. 

KeepCool Model #18vsb is a flat bag with a volume of five gallons and a load carrying 
rating of 25 pounds. This bag does not have side gussets or an insert for the bottom. It hasa 
straight bottom and molded snap handles that are heat sealed to the bag. The lettering on 
the exterior of the bag states that it will keep products frozen for two hours in standard 
conditions of use. It further states that it can be used for groceries such as meat, fish, veg- 
gies and even drinks. It promotes using the bag for picnics, the beach or the ball game. 

The request for reconsideration states that: 


All three of the bags are constructed from three layers of plastic sheeting, plus 
molded plastic handles. The inner layer is made from 2.56 mil polyethylene sheeting, 
the middle layer is an insulating layer of 0.8 mm closed-cell polyethylene foam, and 
the outer layer consists of metalized 0.47 mil polyester film glued to a 1.77 mil thick 
polyethylene film. 


The Customs Laboratory reached similar results. It determined that the inner layer is 
constructed of 2.559 mil of polyethylene. The middle layer is constructed of 17.126 mil of 


foam polyethylene. The outer layer is constructed of 2.087 mil of metalized polyethylene 
and .256 mil of polyester.! 


Issue: 


Whether the insulated shopping bags are not designed for prolonged use and are there- 
fore excluded from classification in heading 4202, HTSUSA. 


Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

The Harmonized Commodity Description and Coding System, Explanatory Notes (EN), 
represent the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. The 
EN, although not dispositive or legally binding, provide acommentary on the scope ofeach 
heading of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 4202, HTSUSA, provides for, among other articles, shopping bags wholly or 
mainly covered with plastic sheeting.? Subheading 4202.92.45, HTSUSA, provides for 
travel, sports and similar bags, with an outer surface of plastic sheeting or textile mater- 
ials. Additional U.S. Note 1 to Chapter 42, states that “the expression “travel, sports and 
similar bags” means goods * * * of a kind designed for carrying clothing and other person- 
al effects during travel, including * * * shopping bags. * * *” Chapter Note 2(A)(a) to 
Chapter 42, HTSUSA, states that heading 4202, HTSUSA, does not cover “Bags made of 
sheeting of plastics, whether or not printed, with handles, not designed for prolonged use 
(heading 3923).” 

The EN to heading 4202, HTSUSA, as amended in 2002, provides guidance as to what 
type of bags are covered by the exclusion above. At its 26" session in November 2000, the 


1 A “mil” is equal to one one thousandth of an inch. 


2 The 2002 tariff includes new subheadings 4202.92.05 and 4202.92.10, which provide for insulated food and bever- 
age bags. However, by operation of Additional U.S. No‘e 1, the instant bags would not be covered within these subhead- 
ings because shopping bags are considered travel bags and those with an outer surface of sheeting of plastic are classi- 
fied under subheading 4202.92.45, HTSUSA. 
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Customs Cooperation Counsel’s Harmonized System Committee (HSC), approved the fol- 
lowing new text for the EN to heading 4202.: 
This heading does not cover: 


(a) Shopping bags, including bags consisting of two outer layers of plastics sand- 
wiching an inner layer of cellular plastics, not designed for prolonged use, as de- 
scribed in Note 2(A)(a) to this Chapter (heading 39.23). 

Under the decision of the HSC, insulated shopping bags almost identical to the ones under 

consideration, assuming they are not designed for prolonged use, are excluded from classi- 

fication in heading 4202, HTSUSA. 

As stated previously, the EN’s are relevant as guidelines in determining the scope of a 
heading. Both Congress and Customs have endorsed use of the EN’s in the classification of 
merchandise. In T.D. 89-80, Customs set forth that EN’s, along with decisions of the HSC 
that are published in the Compendium of Classification Opinions, are to be accorded ap- 
propriate weight in making classification determinations and that they (EN’s) should al- 
ways be consulted. Further, both Congress, in the report of the Joint Committee on the 
Omnibus Trade and Competitiveness Act of 1988, and Customs, in the T.D., have acknowl- 
edged that the EN’s will be modified from time to time. That being the case, it is clear that 
Congress anticipated that EN’s would be amended periodically, and that Customs, in such 
instances, would appropriately consider EN’s in their amended form. 

The EN clearly describes the bags under consideration, that is, ifthey are “not designed 
for prolonged use.” Thus, although the bags appear to be excluded by Chapter Note 
2(A)(a), it is necessary to determine if the bags are designed for prolonged use. 

In Headquarters Ruling Letter (HQ) 088254, dated March 27, 1991, Customs classified 
a similar insulated shopping bag, described as “Sac Isotherme”, under subheading 
4202.92.4500, HTSUSA. The “Sac Isotherme” consisted of an outer surface of metalized 
polyester plastic sheeting material, athin foam interlining, anda polyvinyl inner lining. It 
measured approximately 20 inches by 13 inches by 6 inches, had a sturdy plastic handle, 
and was similar to a standard rectangular shopping bag. The “Sac Isotherme” was de- 
signed to transport fresh or frozen food from the place of purchase to the home. Customs 
ruled that the “Sac Isotherme” was of durable construction, designed for prolonged use, 
and therefore not precluded from classification in heading 4202, HTSUSA, by virtue of 
Chapter Note 2(A)(a) to Chapter 42, HTSUSA. 

In HQ 953077, dated April 26, 1993, Customs classified another shopping bag under 
heading 3923, HTSUSA. That bag was made of plastic sheeting coated on the inside with 
vaporized aluminum and on the exterior with a thin polyethylene coating. The bag con- 
tained no insulation, but had some temperature retaining capability due to the reflectivity 
of the metallization. The bag was designed for transporting food from the place of pur- 
chase to the home and was given to purchasers at retail to carry purchases home and to be 
subsequently reused by the purchaser. However, tests concerning durability indicated 
that continued usage of the bag was unlikely and that the bag might only last through sev- 
eral uses. Accordingly, Customs ruled that the bag was flimsily constructed, not manufac- 
tured for continued durable use and that such bags were classifiable in heading 3923, 
HTSUSA. 

In HQ 962033, dated November 29, 1999, Customs classified a shopping bag identified 
as “Bolsa Isotermica” which was constructed of three layers of plastics. The inner layer 
was a sheeting of polyethylene. The middle layer was an insulating layer of foamed poly- 
ethylene. The outer layer was a double layer consisting of metalized polyester and poly- 
ethylene. The description included with the ruling request stated that the thermal 
properties of the bag are guaranteed for between 50 and 100 uses. In considering this bag, 
Customs reviewed its prior decisions on insulated shopping bags and concluded that: 
it appears that Customs has classified insulated shopping bags in heading 3923, 
HTSUSA, when made of flimsy materials such as polyethylene, not capable of pro- 

longed use, containing no middle insulating material, and designed to be given away 
to the consumer. In contrast, insulated shopping bags of more durable construction, 
containing a middle insulating layer, and ofa type sold empty at retail, are classifiedin 
heading 4202, HTSUSA. 

Inclassifying the bagin heading 4202, HTSUSA, Customs relied upon the fact that the bag 

was of durable construction, was not given away as a premium but purchased empty by 

consumers, and was intended for repeated use, between 50 to 100 uses or for 14 to 2 years. 

The construction of the instant bags is not as substantial as the bag described in HQ 
962033. It is given away as a promotional item as evidenced by the brand specific adverti- 
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sing. However it is also sold empty at retail as evidenced by the claims that it will keep food 
frozen for two hours and is great for picnics and a ball game. Although reusable, it is not 
designed to be used 50 to 100 times, or to last for 14 to 2 years. While the bags do have an 
insulating layer, the layer is merely sandwiched between the inner and outer layers of 
plastics. It is not incorporated into the construction of the bag in a manner that provides 
durability to the bag. The insulating layer merely operates to improve the insulating func- 
tion of the bag. It does not extend the life of the bag. 

The bags under consideration are certainly reuseable, but to a very limited extent. Be- 
cause they also are of a kind that is explicitly described in the EN to heading 4202, HTSU- 
SA, as being excluded from the heading, they must be considered to be “not designed for 
prolonged use.” The bags are classified in subheading 3923.21.00, HTSUSA, as: “Articles 
for the conveyance or for packing of goods, of plastics; stoppers, lids, caps and other clo- 
sures, of plastics: Sacks and bags (including cones): Of polymers of ethylene, Reclosable, 
with integral extruded closure.” 

Holding: 

NY G87998 and NY G89102 are hereby revoked. The Keep Cool bags, styles 45vfbi, 
34vfbi, and 18vsb, are classified under subheading 3923.21.00, HTSUSA, which provides 
for: “Articles for the conveyance or for packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: Sacks and bags (including cones): Of polymers of ethylene, Re- 
closable, with integral extruded closure.” The general column one rate of duty is 3% ad 
valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF BUMPER PARTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of a ruling letter and revoca- 
tion of treatment relating to the tariff classification of bumper parts. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of bumper parts and to revoke any treatment previous- 
ly accorded by the Customs Service to substantially identical transac- 
tions. Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before March 22, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 
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FOR FURTHER INFORMATION CONTACT: Keith Rudich, Commer- 
cial Rulings Division, (202) 927-2391. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. §1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of bumper parts. Although in this notice 
Customs is specifically referring to one ruling, NY B89510, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise the 
Customs Service during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
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porter’s failure to advise the Customs Service of substantially identical 
transactions or of a specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal notice of this proposed action. 

In NY B89510, dated October 9, 1997, set forth as “Attachment A” to 
this document, in addition to other articles not herein relevant, Cus- 
toms found that the Support Assembly (Part #894170-4181) was classi- 
fied in subheading 8708.10.30, HTSUS, as parts and accessories of the 
motor vehicles of headings 8701 to 8705: bumpers and parts thereof: 
bumpers. Customs has reviewed the matter and determined that the 
correct classification of the Support Assembly is in subheading 
8708.10.60, HTSUS, as Parts and accessories of the motor vehicles of 
headings 8701 to 8705: Bumpers and parts thereof: Parts of bumpers. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
B89510 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 964662 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: January 29, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, October 9, 1997. 
CLA-2-87:RR:NC:MM:101 B89510 
Category: Classification 
Tariff No. 8708.29.5060, 8708.99.8080, 


8421.31.0000, 8421.99.0080, and 8708.10.3050 
Mr. EDWARD WOEHR 


SuBARU-ISuzU AUTOMOTIVE, INC. 
5500 State Road 38 East 
Lafayette, IN 47903 


Re: The tariff classification of automotive parts from Japan. 

DEAR MR. WOEHR: 
In your letter dated September 8, 1997, you requested a tariff classification ruling. 
The first item concerned (shown below), the Stabilizer Assembly, is a claw-shaped piece 


of steel measuring 112"L X 2” W. It has a piece of white, hard plastic with a piece of black, 
soft textile glued to the back of it’s claws. 
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The function of this item is to act as a support for a vehicle window as it is raised and 
lowered; the item, itself, is attached to a vehicle’s inner door panel. 

The applicable subheading for the Stabilizer Assembly (Part #61270C) will be 
8708.29.5060, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Parts and accessories of * * * motor vehicles * * *: Other parts and accessories of bodies: 
Other: Other: Other. The rate of duty will be 2.7% ad valorem. 

The second item (shown below), the Webbing Guide, isa formed piece of black steel mea- 


suring 3-1/4”L X 1-5/8” W. It has a white, plastic coating over the bend of it’s bottom por- 
tion. 


The function of this item is to act as a guide to a vehicle’s seatbelt shoulder strap. It at- 
taches to the center pillar on each side of a vehicle’s interior. 

The applicable subheading for the Webbing Guide (Part #s 64765H & 647651) will be 
8708.29.5060, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Parts and accessories of * * * motor vehicles * * *: Other parts and accessories of bodies: 
Other: Other: Other. The rate of duty will be 2.7% ad valorem. 

The third item (diagram shown below), the Battery Bottom Sheet, is a rectangular piece 
of hard plastic with a full upright rim. 


The function of this item is to insulate a vehicle’s battery from the metal battery tray; it 
fits over the metal battery tray and the vehicle battery sits in it. 

The applicable subheading for the Battery Bottom Sheet (Part #894405-0300) will be 
8708.99.8080, Harmonized TariffSchedule of the United States (HTS), which provides for 
Parts and accessories of * * * motor vehicles * * *: Other parts and accessories: Other: 
Other: Other: Other: Other. The rate of duty will be 2.7% ad valorem. 

The fourth item (diagram shown below), the Battery Clamp, is an hourglass-shaped 
piece of steel with another piece of steel, bent at a 45° degree angle, attached perpendicu- 
larly near one end. 


iT 


The function of this item is to secure a vehicle battery so that it stays within the battery 
tray; the item clamps on top of the vehicle battery and is tightened by a bolt and tension 
rod. 

The applicable subheading for the Battery Clamp (Part #897163-1030) will be 
8708.99.8080, Harmonized TariffSchedule of the United States (HTS), which provides for 
Parts and accessories of * * * motor vehicles * * *: Other parts and accessories: Other: 
Other: Other: Other: Other. The rate of duty will be 2.7% ad valorem. 

The fifth item (diagram shown below) is the Air Cleaner Assembly; it is a plastic case, 
comprised of top and bottom (or Cap and Case) which houses an Air Filter Element and is 
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located within a vehicle engine. In your letter, you indicate that the Air Cleaner Assembly 
will be imported either with or without the Air Filter Element. 


The function of this item is to clean the air within a vehicle engine. 

The applicable subheading for the Air Cleaner Assembly (Part #s 897064—5570, 
897138-9620, 897111—4230) imported withthe Air Cleaner Element will be 8421.31.0000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for Centrifuges, 
including centrifugal dryers; filtering or purifying machinery and apparatus, for liquids or 
gases; parts thereof: Filtering or purifying machinery and apparatus for gases: Intake air 
filters for internal combustion engines. The rate of duty will be 2.7% ad valorem. 

The applicable subheading for the Air Cleaner Assembly (Parts #s 897064-5570, 
897138-9620, 897111-4230) imported without the air filter element will be 8421.99.0080, 
Harmonized Tariff Schedule of the United States (HTS), which provides for Centrifuges, 
including centrifugal dryers; filtering or purifying machinery and apparatus, for liquids or 
gases; parts thereof: Parts: Other * * * Other. The rate of duty will be 1.6% ad valorem. 

The sixth item (diagram shown below) is the Support Assembly; it is a piece of steel 
which is attached to the rear and rear bumper of a vehicle. 


The function of this item is to stabilize a vehicle’s rear bumper. 

The applicable subheading for the Support Assembly (Part #894170-4181) will be 
8708.10.3050, Harmonized TariffSchedule of the United States (HTS), which provides for 
Parts and accessories of * * * motor vehicles * * *: Bumpers and parts thereof: Bumpers: 
Other. The rate of duty will be 2.7% ad valorem. 

The last item (shown below) is the Stay Assembly; it is a curved piece of gold-colored 
steel with a hole at one end and a dark brown, hard plastic clip snapped on to the other end. 
The item measures 1%4"L X 1%" W. 
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The function of this item is to support a vehicle ignition’s wiring at various points be- 
tween the spark plugs and distributor cap. This item is bolted to the vehicle engine at sev- 
eral places. 

The applicable subheading for the Stay Assembly will be 8708.99.8080, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Parts and accessories of 
* * * motor vehicles * * *: Other parts and accessories: Other: Other: Other: Other: Other. 
The rate of duty will be 2.7% ad valorem. 

You state that all of the items will be used in or on the Isuzu Rodeo Sports Utility Vehicle 
or the Subaru Legacy automobile. You further state that the exporters for these items will 
be Isuzu Motors Japan and Fuji Heavy Industries [Subaru] and that they will be entered 
into the U.S. through the Port of Indianapolis, Indiana. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-466-5667. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 964662 KBR 
Category: Classification 


Tariff No. 8708.10.60 
Mr. EDWARD WOEHR 


SUBARU-ISUZU AUTOMOTIVE, INC. 
5500 State Road 38 East 
Lafayette, IN 47903 


Re: Reconsideration of NY B89510; Bumper parts. 


DEAR MR. WOERR: 

This is in reconsideration of New York Ruling Letter (NY) B89510, issued to you by the 
Customs National Commodity Specialist Division, dated October 9, 1997, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
automotive parts from Japan. This ruling will concern only the sixth item in that ruling, 
the Support Assembly (Part #894170-4181). 


Facts: 


The sixth item considered in NY B89510 was Support Assembly (Part #894170-4181). 
This is a piece of steel which is attached to the rear of a vehicle and the rear bumper of a 
vehicle. The purpose of this part is to stabilize a vehicle’s rear bumper. The ruling classi- 
fied the part in subheading 8708.10.30, HTSUS, which provides for Parts and accessories 
of the motor vehicles of headings 8701 to 8705: Bumpers and parts thereof: Bumpers. 


Issue: 
What is the correct classification of the support assembly? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
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tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 


GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 


The HTSUS heading under consideration is as follows: 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
8708.10 Bumpers and parts thereof: 
8708.10.30 Bumpers 


8708.10.60 Parts of bumpers 


In NY B89510, the support assembly part was classified as if it was the bumper of a ve- 
hicle rather than as a part for attaching and stabilizing the bumper to the vehicle. Cus- 
toms has determined that this is incorrect. The support assembly is only a part of the 
bumper. Therefore, Customs finds that the correct classification for the support assembly 
(Part #894170-4181) isin subheading 8708.10.60, HTSUS, as parts and accessories of the 
motor vehicles of headings 8701 to 8705: bumpers and parts thereof: parts of bumpers. 


Holding: 


In accordance with the above discussion, the support assembly (Part #8894170-4181) 
are classified in subheading 8708.10.60, HTSUS as parts and accessories of the motor ve- 
hicles of headings 8701 to 8705: bumpers and parts thereof: parts of bumpers. 

NY B89510 dated October 9, 1997, is modified with respect to the sixth item, Support 
Assembly (Part #894170-4181) as set forth herein. The classification of the other articles 
is not affected by this ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF HOUR METERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of hour meters. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of hour meters under the Harmonized Tariff Schedule of the 
United States (“HTSUS”), and any treatment previously accorded by 
Customs to substantially identical transactions. Notice of the proposed 
actions was published in the CUSTOMS BULLETIN on January 2, 2002. No 
comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after April 22, 2002. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
January 2, 2002, proposing to revoke NY H81276, dated June 14, 2001,a 
ruling letter pertaining to the tariff classification of hour meters. No 
comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY H81276 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 965244. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. HQ 965244 is set forth as 
the attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: February 4, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 4, 2002. 
CLA-2 RR:CR:GC 965244 GOB 
Category: Classification 


Tariff No. 9106.90.55 
ARTHUR K. PURCELL 


SANDLER, TRAVIS & ROSENBERG, PA. 
551 Fifth Avenue 
New York, NY 10176 


Re: Hour Meters; NY H81276 revoked. 


DEAR Mr. PURCELL 

This is in reply to your letter of August 2, 2001, in which you request reconsideration of 
NY H81276 dated June 14, 2001, issued to acustoms broker on behalf of SeénDEC Corpora- 
tion, by the Director, Customs National Commodity Specialist Division, New York, regard- 
ing the classification, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”), of certain hour meters. We have reviewed the classification set forth in NY 
H81276 and have determined that it is incorrect. This ruling sets forth the correct classifi- 
cation. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY H81276, as described below, was published in the CUSTOMS BULLETIN on 
January 2, 2002. No comments were received in response to the notice. 


Facts: 
In your letter of August 2, 2001, you describe the hour meters as follows: 
* * * two (2) styles (rectangular and round) of panel mounted hour meters. These ar- 
ticles are battery-powered, solid-state opto-electronic display (LCD) devices designed 
to measure and display intervals of time, specifically the running time of a small en- 


gine * * * The only difference between the two article styles is the shape of the case; all 
other components and functions are identical. 


* * * * * * 
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They have “clock movements” as defined in the tariff. Clock movements are broadly 
defined in Additional U.S. Note 1(d) to Chapter 91 as “devices regulated by a balance 
wheel and hairspring, quartz crystal or any other system capable of determining inter- 
vals of time” (emphasis supplied). The subject hour meters determine intervals of 
time through the following system. An internal 3V lithium battery powers a custom 
control circuit and an opto-electronic display. The custom control circuit looks for an 
external input signal as a trigger to initiate monitoring functions of the engine. Mea- 
surement of engine running time is the base function of the article (although other 
monitoring functions are possible after programming). The signals generated from 
the engine can be spark plug noise (inductive pick up), DC input signal, or AC input 
signal, depending upon the model. These input signals are received from the engine 
and in no way power the hour meters; rather, the units are battery powered. An inter- 
nal microprocessor records time when prompted by the input signal. 


* * * * * OK *« 


* * * at the time of importation, the Inductive Input hour meters are generally pro- 
grammed as hour meters. This is their condition as imported * * * such articles could 
be programmed as hour meters with tachometer functions after importation, but 
prior to shipment to customers * * * at the time of importation the circuit boards that 
will be used for hour meters and tachometers are identical, and * * * each unit is pro- 
grammed after importation. 


In NY H81276, Customs classified the hour meters in subheading 9106.10.00, HTSUS, 
as: “Time of day recording apparatus and apparatus for measuring, recording or other- 
wise indicating intervals of time, with clock or watch movement or with synchronous mo- 
tor * * *: Time registers; time-recorders.” 


Issue: 
What is the classification under the HTSUS of the subject hour meters? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


9106 Time of day recording apparatus and apparatus for measuring, record- 
ing or otherwise indicating intervals of time, with clock or watch move- 
ment or with synchronous motor (for example, time registers, 
time-recorders): 


9106.10.00 Time registers; time-recorders 
* * * * 


9106.90 Other: 
Other: 
Apparatus for measuring, recording, or otherwise indi- 
cating intervals of time, with clock or watch movements, 
battery powered: 
9106.90.55 With opto-electronic display only 


* * * * * * 


9029 Revolution counters, production counters, taximeters, odometers, 


pedometers and the like; speedometers and tachometers, other than 
those of heading 9014 or 9015; stroboscopes; parts and accessories 
thereof: 


9029.10 Revolution counters, production counters, taximeters, odometers, 
pedometers and the like: 


9029.10.80 Other 
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9029.20 Speedometers and tachometers; stroboscopes: 
9029.20.40 Other speedometers and tachometers 
EN 90.29 provides in pertinent part as follows: 
This heading includes: (A) Counters indicating a total number of units of any kind 
(revolutions, items, length, etc.) * * * 
+ x x oa * 
(A) COUNTING DEVICES 


(1) Revolution counters. These instruments count the number of revolutions of a 
mechanical part (e.g., machine shaft). 


* * * * * 


* 


* * 


(3) Counters for indicating the working hours of machines, motors, etc., 


(time or hour meters). In practice, these are revolution counters calibrated in 
working hours. 


[All emphasis in original.] 
EN 91.06 provides in pertinent part as follows: 


Provided they are operated by a movement of the watch or clock type (including sec- 
ondary or synchronous motor clock movements) or by a synchronous motor with or 
without reduction gear, this heading covers: * * * (ii) Apparatus, not elsewhere speci- 
fied, for measuring, recording or otherwise indicating intervals of time. 


* * * * * * 
The heading includes: 
(1) Time-registers for recording the arrival and departure of employees in factories, 
workshops, etc * * * 
(2) Time-recorders similar to the time-registers described in (1) above but marking 
also the month, the year, a serial number or other indications; some of these instru- 


ments are also equipped with a device for totalling up working hours (e.g., per day or 
per week) * * * 


{All emphasis in original. ] 


Our review of this matter indicates that the hour meters are goods described in the text 
of heading 9106, HTSUS, i.e., they are apparatus for measuring intervals of time, with 
clock or watch movements. However, the hour meters are neither time registers nor time- 
recorders. See the descriptions of time registers and time-recorders in EN 91.06, ex- 
cerpted above. Accordingly, they are not properly classified in subheading 9106.10.00, 
HTSUS. We find that the hour meters are described in subheading 9106.90.55, HTSUS, 
as: “* * * apparatus for measuring, recording or otherwise indicating intervals of time, 
with clock or watch movement * * *: * * * Other: * * * Other: Apparatus for measuring, 
recording, or otherwise indicating intervals of time, with clock or watch movements, bat- 
tery powered: With opto-electronic display only.” 

Consideration has been given to classification of the hour meters in heading 9029, 
HTSUS. See EN 90.29, excerpted above, which provides that counting devices within 
heading 9029, HTSUS, include: “Counters for indicating the working hours of machines, 
motors, etc. (time or hour meters).” However, the next sentence of EN 90.29 provides: “In 
practice, these are revolution counters calibrated in working hours.” The subject hour 
meters are not revolution counters. Moreover, the subject hour meters are not any of the 
specific items stated in heading 9029, i.e., they are not revolution counters, production 
counters, taximeters, odometers, pedometers, speedometers, or tachometers. According- 
ly, we find that the subject hour meters are not described in heading 9029, HTSUS. 

Classification of the hour meters in subheading 9106.90.55, HTSUS, is consistent with 
the following rulings. In HQ 955626 dated February 7, 1995, we stated that the “trip 
elapsed time” component of an automobile trip computer was classified in heading 9106, 
HTSUS. HQ 955626 was affirmed in HQ 958997 dated October 21, 1996. In NY 854538 
dated July 30, 1990, we classified a solid-state electronic engine hour meter (a “running 
time meter”) in subheading 9106.90.80, HTSUS. 


Holding: 


The hour meters are classified in subheading 9106.90.55, HTSUS, as: “* * * apparatus 
for measuring, recording or otherwise indicating intervals of time, with clock or watch 
movement * * *: * * * Other: * * * Other: Apparatus for measuring, recording, or other- 


wise indicating intervals of time, with clock or watch movements, battery powered: With 
opto-electronic display only.” 
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Effect on Other Rulings: 
NY H81276 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CuSToMs BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF ELECTRONIC 
EDUCATIONAL DEVICES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and treatment relating 
to tariff classification of electronic educational devices. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking six rulings relating to the classification, 
under the Harmonized Tariff Schedule of the United States (HTSUS), 
of electronic educational devices, and revoking any treatment Customs 
has previously accorded to substantially identical transactions. Notice 


of the proposed modification was published on January 2, 2002, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: These revocations are effective for merchandise 


entered or withdrawn from warehouse for consumption on or after April 
22, 2002. 


FOR FURTHERINFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 927-1638. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
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Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on January 2, 2002, in the CUSTOMS BULLETIN, Volume 36, Num- 
ber 1, proposing to revoke six rulings relating to the tariff classification 
of electronic educational devices. No comments were received. As stated 
in the proposed notice, these revocations will cover any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretative ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision, or protest review 
decision) on the merchandise subject to this notice, should have advised 
Customs during this notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling con- 
cerning the merchandise covered by this notice which was not identified 
in this notice may raise the rebuttable presumption of lack of reasonable 
care on the part of the importer or its agents for importations subse- 
quent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1)), Customs is revoking NY B87631, 
NY B87626, NY E80895, NY B86267, NY B87857 and NY C86650, and 
any other ruling not specifically identified, to reflect the proper classifi- 
cation of the merchandise pursuant to the analysis in HQ 965319, which 
is set forth as the attachment to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment it previously 
accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: February 4, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 4, 2002. 


CLA-2 RR: CR: GC 
Category: Classification 


Tariff No. 8543.89.96 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD. 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: NY B86267, NY C86650, NY E80895, NY B87631, NY B87626 and NY B87857 re- 
voked; Electronic educational devices. 


DEAR Mr. ARNDT: 


In NY B87626, issued to you on July 21, 1997, NY C86650, issued to you on April 20, 
1998 and NY E80895, issued to you on April 27, 1999, the Director, National Commodity 
Specialist Division, New York, classified various electronic educational devises in sub- 
heading 8469.11.00, Harmonized Tariff Schedule of the United States (HTSUS), as word 
processors. In NY B87631, issued to you on July 22, 1997, and NY B87857, issuedto youon 
July 24, 1997, the Director, National Commodity Specialist Division, New York, classified 
various other electronic educational devises in subheading 8472.90.95, HTSUS, as other 
office machines. NY B86267, issued to you on June 9, 1997, similar merchandise was clas- 
sified in subheading 8472.90.90, HTSUS, which was the predecessor provision for other 
office machines. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of the above identified rulings was published on January 2, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 1. No comments were received. Our decision follows. 


Facts: 


The merchandise described in B87626 is a model A0725 “ComQuest Scholar.” It is a 
multi-functional educational device designed for children ages 6 and up, grades 1-3. It 
consists of a liquid crystal display (LCD), a mouse and a QWERTY keyboard with special 
function keys for various activities. This multifunctional device has an electronic data 
bank of 40 multi-level educational games and activities for math, spelling, grammar, 
Homework Helper™ games and more. The device also has a mini word processor with 
built-in memory and spell checker. 

The merchandise described in NY C86650 is a model A0800 Electronic Talking “Com- 
Quest Gold” multi-functional educational device designed for children ages 9 and up. It 
consists of a LCD screen, a QWERTY keyboard with special function keys for various ac- 
tivities, and a mouse. The electronic data bank of educational activities include math, 
strategy, publishing and more. It incorporates a mini word processor and built-in memory. 

The merchandise described in NY E80895 is a model A0920 Electronic Talking “Com- 
Quest Pro.” It is a multi-functional educational device designed for children ages 6 and up, 
or grades 1-3. This device consists of a LCD screen, a QWERTY keyboard, a mouse and a 
mousepad. The electronic data bank features 64 activities to strengthen children’s learn- 
ing skills, including language and word activities, strategy games, artistic games, math 
games, Homework Helper*™ games and more. The device also incorporates a mini word 
processor with chart maker and spell checker. Additional memory cartridges to expand 
storing capabilities are sold separately. 

The merchandise described in NY B87631 is a model A0170 Electronic Talking “Junior 
Computer Plus,” which is an educational device for children ages 5 and up. It incorporates 
aLCD screen, a QWERTY keyboard anda mouse. The “Junior Computer Plus” is a multi- 
functional unit that features a data bank with 29 activities for reinforcing children’s 
learning skills. Up to two children can participate in activities and games for spelling, 
numbers, music, time, riddles, memory and grammar. 

The merchandise described in B87857 is a model A0735 Electronic Talking “ComQuest 
Explorer.” It is a multi-functional educational device designed for children ages 5 and up, 
grades K-2. It consists of a LCD screen, QWERTY keyboard, a mouse and a mousepad. 
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The device incorporates an electronic databank of 36 educational activities that enhance 
spelling, reading, counting, math, time-telling and more. It also has a mini word processor 
and memory. Additional memory cartridges to expand storing capabilities are sold sepa- 
rately. 

The merchandise described in NY B86267 is a model A0700 Electronic Talking “Com- 
Quest Smart Station”. It is a multi-functional educational device designed for grades 4-7, 
ages 9 and up. It consists of a LCD screen, QWERTY keyboard and mouse. It connects to 
your color television set for full color animation. It incorporates 52 educational activities 
for math vocabulary, spelling, grammar and it has various Homework Helper™ games. It 
performs databank activities such as address book, scheduler, unit conversion, alarm, 
stopwatch and doodle faces. The device also includes word processing and data retrieval. 
Additional memory cartridges to expand storing capabilities are sold separately. 


Each of the six models has a printer port and are compatible with paper printers that are 
sold separately. 


Issue: 


What is the classification of the described multi-functional electronic educational de- 
vices? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that articles are to be classified by the terms of the 
headings and relative Section and Chapter Notes. For an article to be classified in a partic- 
ular heading, the heading must describe the article, and not be excluded therefrom by any 
legal note. In the event that goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8496 Typewriters other than printers of heading 8471; word processing ma- 
chines: 
Automatic typewriters and word processing machines: 
8469.11.00 Word processing machines 


* * * * * * 


8472 Other office machines (for example, hectograph or stencil duplicating 
machines, addressing machines, automatic banknote dispensers, coin- 
sorting machines, coin-counting or wrapping machines, pencil sharp- 
ening machines, perforating or stapling machines): 

8472.90 Other: 


8472.90.95 Other 


* * * * * * 


8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: 
Other machines and apparatus: 
8543.89 Other: 
Other: 
Other: 
8543.89.96 Other 


The models subject to NY B87626, NY C86650 and NY E80895 were classified as word 
processing machines in subheading 8469.11.00, HTSUS. EN 84.69(5) provides, in perti- 
nent part, that word processing machines are comprised of: 


* * * a keyboard, one or more large-capacity memories (e.g., disc, minidisc or cas- 
sette), a visual display unit and a printer. The various components may be housed in a 
single unit or be in separate units connected by cables. Word-processing machines 
may be fitted with interfaces permitting, for example, relay to other word-processing 
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machines, to phototype-setting equipment, to automatic data processing machines, 
or to telecommunications systems. Their ability to correct or compose texts is greater 
than that of automatic typewriters. Their ability to perform arithmetical operations 
does not compare with that of automatic data processing machines * * * they cannot 
take the logical decision during processing to modify the execution of a program. 


Further, the commercial definition of word processing machines is best summarized by 
the definition found in The Computer Glossary, sixth edition: “word processing ma- 
chine: Computer that is specialized only for word processing functions.” 

There is no question that the ComQuest Scholar, ComQuest Gold and ComQuest Pro 
have word processing capabilities. However, they are not word processors for purposes of 
tariff classification because they are not word processing machines as defined in the EN’s, 
nor do they satisfy the commercial meaning. These machines do not have large-capacity 
memory and they do not incorporate printers. The machines have educational games and 
other features not associated with word processing machines. Further, the letters sub- 
mitted to the National Commodity Specialist Division, New York requesting rulings on 
these articles state that the machines incorporate “mini” word processors. Thus, the ma- 
chines have admittedly limited word processing capabilities. 

Moreover, word processing is simply one of the learning tools. In fact, Professor Helen C. 
Barrett of the University of Alaska Anchorage published an article in 1994 about teaching 
elementary school children on word processors in school. She found that the goal of in- 
creasing the children’s writing was achieved by using the medium ofa laptop word proces- 
sor. And some authors suggest that keyboarding is less laborious than handwriting for 
young children. See The Computing Teacher, October, 1994, reprinted at http://trans- 
ition.alaska.edu/www/ SOE/ed626readings/Laptops.html, visited on December 5, 2001. 

Section XVI, note 3, HTSUS, states: 


Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 


as if consisting only of that component or as being that machine which performs the 
principal function. 


The subject models incorporate word processing features with educational games, com- 
puting tools, etc. They are not word processors, but rather are adapted for the purpose of 


performing two or more complimentary or alternative functions. They are composite ma- 
chines that should be classified according to principal function. The principal function of 
these machines is that of an educational article or device. 

The subject models’ purpose, composition, advertising, etc. is that of an educational de- 
vice to aid children’s learning process in various areas, including computer skills, writing, 
math, spelling, vocabulary, grammar and even geography and other subjects. The word 
processing capabilities reinforce what children learn in school, just as the games and 
Homework Helper™ do. Thus, the ComQuest Scholar, ComQuest Gold and ComQuest 
Pro are electronic educational devices. 

Educational devices are not specifically provided for in the HTSUS. Heading 8543 pro- 
vides for other electrical machines and apparatus having individual functions not speci- 
fied or included elsewhere in the chapter. The EN to heading 8548 states that all electrical 
appliances and apparatus having individual functions not falling in any other heading in 
Chapter 85 and not covered more specifically in any other Chapter of the Nomenclature 
falls under that heading. Accordingly, the ComQuest Scholar, ComQuest Gold and Com- 
Quest Pro are properly classified in subheading 8543.89.96, HTSUS which provides for 
other electrical machines and apparatus having individual functions, not specified or in- 
cluded elsewhere in this chapter; parts thereof: other machines and apparatus: other: oth- 
er: other: other. 

We turn now to the models subject to NY B87631, NY B86267 and NY B87857, which 
were classified as other office machines in subheading 8472.90.95, HTSUS and predeces- 
sor subheading 8472.90.90, HTSUS. EN 84.72 provides, in pertinent part: 

The term “office machines” is to be taken in a wide general sense to include all ma- 
chines used in offices, shops factories, workshops, schools, railway stations, hotels, 
etc., for doing “office work” (i.e., work concerning the writing, recording, sorting, fil- 
ing, etc., of correspondence, documents, forms, records, accounts, etc.). 

In HQ 086649, dated May 4, 1990, Customs determined that the Precomputer 1000 ju- 
nior was not an office machine because it was not the type of machine used in an office, 
school, railways station, hotel, etc. for doing office work of the kind listed in the EN. The 





U.S. CUSTOMS SERVICE 45 


machine was determined to be an educational article classifiable in heading 8543 as other 
electrical machines and apparatus having individual functions, not specified or included 
elsewhere in Chapter 85. Several other electronic educational devices were also classified 
under heading 8543, and not under heading 8472 for the same reason. See, e.g., HQ 
086577, dated May 4, 1990, HQ 087599, dated March 5, 1991, HQ 088494, dated April 19, 
1991 and HQ 955845, dated August 22, 1994. 

Similarly, the Junior Computer Plus, ComQuest Explorer and ComQuest SmartStation 
are not office machines because they are not designed to be used in an office, school, rail- 
way station, hotel, etc., for office work of the kind listed above. Like the ComQuest Schol- 
ar, ComQuest Gold and ComQuest Pro, these three are composite machines whose 
principal function is that of an educational device. As stated above, education devices are 
not specifically provided for in the HTSUS. Thus, the Junior Computer Plus, ComQuest 
Explorer and ComQuest SmartStation are properly classified in subheading 8543.89.96, 
HTSUS, which provides for, “Electrical machines and apparatus having individual func- 
tions, not specified or included elsewhere in this chapter; parts thereof: other machines 
and apparatus: other: other: other: other.” 


Holding: 

For the reasons stated above, the subject six models of multi-functional electronic edu- 
cational articles are classified in subheading 8543.89.96, HTSUS, as “electrical machines 
and apparatus having individual functions, not specified or included elsewhere in this 
chapter; parts thereof: other machines and apparatus: other: other: other: other.” 
Effect on Other Rulings: 

NY B87626, dated July 21, 1997, NY C86650, dated April 20, 1998, NY E80895, dated 
April 27, 1999, NY B87631, dated July 22, 1997, and NY B87857, dated July 24, 1997, NY 
B86267, dated June 9, 1997, are hereby revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO THE 


TARIFF CLASSIFICATION OF A TEXTILE BAG DESIGNED FOR 
A DOWN COMFORTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of treatment relating to the tariff classification ofa 
textile bag designed for a down comforter. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
of a textile bag designed for a down comforter and to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 


chandise. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before March 22, 2002. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W.,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
of a textile bag designed for a down comforter. Although in this notice 
Customs is specifically referring to New York Ruling Letter (NY) 
D85011, dated December 7, 1998 (attachment A), this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the ones identified. No fur- 
ther rulings have been found. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the merchandise subject to this 
notice which is contrary to the position set forth in the proposed ruling 
letter, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of the 
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importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice per- 
iod. An importer’s failure to advise Customs of substantially identical 
merchandise or of aspecificruling not identified in this notice, may raise 
arebuttable presumption of a lack of reasonable care on the part of the 
importer or their agents for importations of merchandise subsequent to 
the effective date of the final notice of this proposed action. 

Customs intends to revoke the above-mentioned ruling letter and re- 
classify the textile bag designed for a down comforter under heading 
6307, HTSUS, for the reasons set forth in Proposed HQ 962663 (Attach- 
ment B). Customs further intends to revoke any other ruling not specifi- 
cally identified, in order to classify this merchandise under heading 
6307, HTSUS. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment previously accorded by the Customs 
Service to substantially identical merchandise. Before taking this ac- 


tion, we will give consideration to any written comments timely re- 
ceived. 


Dated: February 4, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, NY, December 7, 1998. 
CLA-2-42:RR:NC:341 D85011 
Category: Classification 


Tariff No. 4202.92.3031 
Ms. PHYLLIS LOCKLEAR 


IMEX VINYL PACKAGING 
5311 77 Center Drive 
Suite #95 

Charlotte, NC 28217-0751 


Re: The tariff classification of a duffel bag of textile materials from China. 


DEAR Ms. LOCKLEAR: 


In your letter dated November 20, 1998, you requested a tariff classification ruling. 
Your sample has been destroyed upon examination and will not be returned as requested. 
Asample ofa duffel bag has been submitted. It is not identified by style number. The bag 
is manufactured ofa non-woven fabric of polypropylene fibers. The bag measures 30 inch- 
es high and has a base diameter of approximately 17 inches. The top is closed by means ofa 
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cord and is secured by means of a cord lock. The bag is of a class or kind similar in design 
and utility to a duffel bag. 

The applicable subheading for the duffel bag will be 4202.92.3031, Harmonized Tariff 
Schedule of the United States (HTS), which provides for travel, sport and similar bags, 
with outer surface of textile materials of man-made fibers. The rate of duty will be 19 per- 
cent ad valorem. 

Tariff number 4202.92.3031 falls within textile category designation 670. Based upon 
international textile trade agreements products of China are subject to quota and the re- 
quirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected. Part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes. To obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-637-7091. 

ROBERT B. SWIERUPEKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 962663 RH 
Category: Classification 


Tariff No. 6307.90.9889 
Ms. PHYLLIS LOCKLEAR 


GENERAL MANAGER 

IMEX VINYL PACKAGING 
531177 Center Drive, Suite 95 
Charlotte, NC 28217-0751 


Re: Proposed Revocation of NY D85011; Classification of a draw string bag of nonwoven 
textile materials; storage bag; heading 4202 vs. heading 6307. 
DEAR Ms. LOCKLEAR: 

This isin reply to your letter of March 15, 1999, requesting reconsideration of New York 
Ruling Letter D85011, dated December 7, 1998. In that ruling, Customs classified a textile 
bag designed to store a down comforter in subheading 4202.92.3031 of the Harmonized 
Tariff Schedule of the United States (HTSUS), as a traveling bag designed to contain 
clothing or other personal effects during travel. 


Facts: 

The merchandise under consideration is a bag manufactured of a nonwoven fabric of 
polypropylene fibers. The bag measures 30 inches high and hasa base diameter of approxi- 
mately 17 inches. The top closes by means of a drawstring cord and is secured by a cord 


lock. The nonwoven polypropylene fiber material has a continuous pattern of small holes 
intended to permit the comforter to breathe. 


In your letter, you state that the bag is a “one-time-only use bag for the conveyance ofa 
product.” We note, however, that the bags are not imported with the comforters. 


Issue: 


What is the proper classification for the subject merchandise? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

Bags of textile materials similar to the subject merchandise have been classified in both 
headings 4202 and 6307, HTSUS, depending upon their construction and the purpose(s) 
for which they are designed. Bags classified outside of heading 4202, HTSUS, are general- 
ly those considered not specially designed to contain particular item(s), or not adequately 
constructed to sustain repeated use. 

Heading 4202, HTSUS, provides for “Trunks, suitcases, vanity cases * * * spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, insulated food or beverage bags, toiletry bags, knap- 
sacks and backpacks, handbags, shopping bags * * * sports bags * * * and similar contain- 
ers, of leather or of composition leather, of sheeting of plastics, of textile materials, of 
vulcanized fiber or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) to heading 4202 suggest that the expression “similar containers” in the first part of 
the heading “includes hat boxes, camera accessory cases, cartridge pouches, sheaths for 
hunting or camping knives, portable tool boxes or cases, specially shaped or internally 
fitted to contain particular tools with or without their accessories, etc.” With regard to the 
second part of heading 4202, the EN indicate that the expression “similar containers” in- 
dicates articles which must be wholly or mainly composed of the materials specified there- 
in. There is no requirement that the articles be specially shaped or fitted. 

Upon further review of this matter, we agree with you that the bag in question is de- 
signed for the conveyance ofa down comforter and is not ofa kind similar to a bag designed 
to contain clothing during travel. The bagis not capable of providing the protection requi- 
site of a traveling bag and is not adequately constructed to sustain repeated use. 

Finally, we note that the bag cannot be classified as packing material under GRI 5, 
HTSUS, as it is not imported with the comforter. 


Accordingly, since the bag is not more specifically provided for in another heading it is it 
classified under subheading 6307.90.9889, HTSUS, as an other made up textile article. 


Holding: 


NY D85011 is REVOKED. The textile bag is classified under subheading 6307.90.9889, 
HTSUS. It is dutiable at the general column one rate at 7 percent ad valorem. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION AND REVOCATION OF CUSTOMS 
RULING LETTERS RELATING TO THE APPLICABILITY OF 
CUSTOMS POSITION ON WHO IS CONSIDERED A PASSENGER 
UNDER THE COASTWISE LAWS (46 U.S.C. APP 289, 19 CFR 
4.50(B)) 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of Proposed Revocation and Modification of Rulings. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI of the North American 
Free Trade Implementation Act (Pub. L. 103-82, 107 Stat. 2057), this 
notice advises interested parties that Customs intends to modify its 
position regarding which persons are considered to be passengers under 
the coastwise laws and to revoke all prior rulings inconsistent with this 
proposed modification. Customs is proposing to take a more restrictive 
interpretation regarding which persons transported on a vessel are con- 
sidered passengers under the coastwise laws. Under this interpretation 
of the passenger provisions, persons transported on a vessel will be con- 
sidered passengers unless they are directly and substantially connected 
with the operation, navigation, ownership, or business of that vessel. 
Customs is proposing to reinterpret the passenger provisions to provide 
that persons transported free of charge as inducement for future pa- 
tronage or good will are considered passengers. In addition, under this 
proposal persons transported on a vessel for reasons connected to busi- 
ness interests not directly related to the business of the vessel itself will 
be considered passengers. 


DATE: Comments must be received on or before March 22, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations and Rulings, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Robert S. Dinerstein, 
Entry Procedures and Carriers Branch, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW., Washington, D.C. 20229 (202) 927-1454. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify its position concerning which persons are con- 
sidered to be passengers under the coastwise laws and to revoke all 
rulings which are inconsistent with this proposed change in position. 
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Customs invites comments on the correctness of this proposed modifica- 
tion and revocation. 
Under 46 U.S.C. 289—— 


No foreign vessel shall transport passengers between ports or 
places in the United States either directly or by way ofa foreign port 


under a penalty of $200 for each passenger so transported and 
landed. 


The Customs Service has consistently interpreted this provision to 
apply to all vessels except United States-built owned and properly docu- 
mented vessels (see 46 U.S.C. 12106 and 12110, 46 U.S.C. App. 883, and 
19 CFR 4.80). The Customs Regulations are issued under the authority 
of 46 U.S.C. App. 883. 

The Customs Regulations issued under the authority of 46 U.S.C. 
App. 289 are found in §4.80a (19 CFR 4.80a). This section of the Cus- 
toms Regulations contains a number of definitions of terms used as well 
as interpretations of section 289 relating to the transportation of pas- 
sengers by vessels. The term passenger is defined in §4.50(b) of the Cus- 
toms Regulations (19 CFR 4.50(b)), as any person carried on a vessel 
who is not connected with the operation of such vessel, her navigation, 
ownership, or business. 

This longstanding definition of “passenger” can be traced back to an 
interpretation of the steamboat inspection laws. In General Letter No. 
117 of May 20, 1916, it was determined that wives and children of the 
officers of a vessel and of a company owning the vessel were not passen- 
gers since they were connected to the ownership and business of the ves- 
sel. However, stockholders in that company and members of their 
families were considered passengers since they did not have a substan- 
tial connection to the ownership or business of the vessel. These inter- 
pretations evolved into a general rule that whenever a person is 
transported in a vessel without the owner or operator receiving com- 
pensation for the transportation, that person is not considered to be a 
passenger. Whenever such compensation is received the person trans- 
ported is prima facie considered to be a passenger. 

In applying the above referenced definition of passenger over the 
years, the Customs position on determining whois a passenger under 19 
CFR 4.50 has been largely based on case-by-case determinations. This 
has resulted in many inconsistent and contradictory rulings regarding 
whether certain individuals would be considered passengers under 46 
US.C. App. 289 and 19 CFR 4.50(b). In one recent ruling, Headquarters 
Ruling 115034 dated May 22, 2000, Customs ruled that individuals re- 
ferred to as friends, colleagues, business associates, representatives, 
commercial sponsors, and contributors were not connected with the op- 
eration, navigation, ownership or business of the vessel and thus such 
individuals were considered passengers within the meaning of 46 U.S.C. 
App. 289 and 19 CFR 4.50(b). Accordingly, transporting such individu- 
als on the vessel entirely within US. territorial waters, on cruises be- 
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tween U.S. ports, and on cruises between U.S. ports via a nearby foreign 
port was prohibited. 

However, in a number of other rulings Customs held that guests en- 
tertained for the purpose of promoting good. will or with the thought 
that those who are entertained will favor their hosts with new or in- 
creased business is a use of a vessel for “pleasure purposes” and the 
“guests” were not considered passengers. For example, in Headquarters 
Ruling Letter (HRL) 113878 dated April 1, 1997, we found that certain 
persons who were transported aboard a Cayman Islands documented 
pleasure vessel by political and charitable organizations for funding 
raising were not passengers. HRL 11378 is set forth as Attachment A to 
this document. 

There are numerous other headquarters rulings which reach contra- 
dictory conclusions regarding whether particular persons transported 
on a vessel are considered passengers under 46 U.S.C. App. 289 and 19 
CFR 4.50(b). Customs recognizes that it is difficult to reconcile these 
contradictory rulings and that greater clarity and consistency are need- 
ed in interpreting which persons transported on vessels are passengers. 
In order to be consistent with the restrictive nature of the coastwise 
laws, Customs believes that a stricter interpretation regarding which 
persons transported on a vessel are considered passengers should be 
adopted. Under the revised interpretation that Customs is proposing, 
the term passenger will include persons who are transported on a vessel 
for whom a vessel owner or operator receives or expects to receive any 
compensation, direct or indirect, even if in the form of patronage or good 
will. This means that Customs intends to revoke or modify any ruling 
holding that persons transported as an inducement for future patron- 
age or good will are not passengers. This change would not affect Cus- 
toms current position that bona fide guests of an owner or bareboat 
charterer of a pleasure vessel or yacht are not passengers for purposes of 
the coastwise laws. 

Customs also believes that the sound administration of 19 C.FR. 
4.50(b) requires that persons transported on a vessel will be considered 
passengers unless it can be demonstrated that they are directly and sub- 
stantially connected with the operation, navigation, ownership, or busi- 
ness of the vessel itself, and not merely with some related interest of the 
vessel owner. The result of this interpretation would mean that persons 
who are transported on a vessel in connection with some aspect of a ves- 
sel owner’s business interests unrelated to the business of the vessel it- 
self would be passengers. A typical scenario that Customs often 
encounters is one in which a vessel owner also has other business inter- 
ests unrelated to the vessel, and that owner seeks to use the vessel in 
connection with those other business interests. Under this proposed re- 
vised interpretation of the term “passenger”, persons transported on a 
vessel for reasons connected to business not directly related to the busi- 
ness of the vessel itself would be considered passengers. For example, if 
the owner uses the vessel to transport employees of the other business, 
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under Customs proposed revised interpretation of the term passenger, 
such persons would be considered passengers because they are not di- 
rectly and substantially connected to the business of the vessel itself. 
The result would be that such persons would be required to be trans- 
ported in a coastwise-qualified vessel when transported between United 
States coastwise points. However, if a vessel owner can establish that 
persons transported on a vessel are directly connected to some business 
aspect of the vessel of itself, those persons would not be considered pas- 
sengers. 

Customs also recognizes that there will continue to be many situa- 
tions where it is difficult to decide which persons transported on vessels 
should be considered passengers, and that some decisions regarding 
whom to identify as a passenger will still have to be made on a case-by- 
case basis. Nevertheless, we want to emphasize that the focus of this 
proposal is that due to the restrictive nature of the coastwise laws, Cus- 
toms intends to apply a more restrictive interpretation in deciding 
which persons transported on vessels would be considered passengers. 
Accordingly, the burden will fall on vessel owners to establish that per- 
sons transported on their vessels are not passengers subject to the coast- 
wise laws. 

Modifications: 


Customs intends to modify HRL 113878 so that persons who are 
transported aboard a foreign flag pleasure vessel by political and chari- 
table organizations would be considered passengers within the meaning 
of section 4.50(b) of the Customs Regulations (19 CFR 4.50). Proposed 
HRL 115072 is set forth in Attachment B to this document. In addition 
Customs intends to modify or revoke other ruling letters which are con- 
trary to the Customs position regarding who is considered a passenger 
under the Coastwise Laws. We have undertaken reasonable efforts to 
search existing databases for rulings on this issue. We have identified 
the following 12 additional rulings which we intend to modify or revoke 
with respect to their findings that certain persons transported on a ves- 
sel would not be considered passengers under 19 CFR 4.50(b). The rul- 
ings that we have identified are: 


1) Headquarters Ruling Letter 114343 dated June 18,1998. 

2) Headquarters Ruling Letter 113017 dated February 9, 1994. 
3) Headquarters Ruling Letter 109781 dated November 7, 1988. 
4) Headquarters Ruling Letter 108501 dated August 29, 1986. 
5) Headquarters Ruling Letter 108278 dated April 2, 1986. 

6) Headquarters Ruling Letter 108239 dated March 14, 1986. 
7) Headquarters Ruling Letter 108147 dated March 3, 1986. 

8) Headquarters Ruling Letter 107028 dated October 18, 1984. 
9) Headquarters Ruling Letter 105612 dated May 19, 1982. 

10) Headquarters Ruling Letter 104276 dated October 22, 1979. 
11) Headquarters Ruling Letter 102756 dated April 7, 1977. 
12) Treasury Decision 69-120(4) dated April 30, 1969. 


Customs also recognizes that the above list may not be complete and 
that there may exist other ruling letters which have not been identified 
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which are inconsistent with this notice. Accordingly, this notice is in- 
tended to cover any ruling which pertains to whether persons trans- 
ported on vessels are considered passengers under 19 CFR 4.50(b). 
Customs also intends to revoke and/or modify all other previously issued 
ruling letters with findings which are inconsistent with this notice. Be- 
fore modifying or revoking the above-cited rulings or other similar rul- 
ings pertaining to which individuals are considered passengers as the 
term is used in 19 CFR 4.50(b), consideration will be given to any writ- 
ten comments timely received. 


Dated: February 5, 2002. 


CHARLES D. RESSIN, 
(for Sandra L. Bell, Director, 
International Trade Compliance Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 1, 1997. 


VES-3-RR:IT:EC 113878 LLB 


Category: Carriers 
Mr. Ross R. Maass 


321 Royal Poinciana Plaza, South 
Post Office Box 431 
Palm Beach, FL 33480-0431 


Re: Definition of passenger; Yachts; Charitable and political organizations; Reimburse- 
ment for expenses; 46 U.S.C. App. 289; 19 CFR 4.50(b). 


DEAR MR. MAAss: 


Reference is made to your letter of March 7, 1997, in which you seek a ruling on the pro- 
posed use in the United States of a foreign-registered pleasure vessel. Our findings in re- 
sponse to your inquiry are as stated below. 


Facts: 


A corporation organized under the laws of the British Virgin Islands owns a 163-foot 
Turkish-built yacht which is registered in the Cayman Islands. It is stated that the vessel 
will be arriving in the United States during the month of April. The corporate owner de- 
sires to offer the vessel for the use of political and charitable organizations in this country 
as a venue for fund raising events. The owner would not receive compensation from the 
organizations utilizing the vessel, but may be compensated for the cost of food and enter- 
tainment. It is anticipated that the company may seek to obtain a charitable tax deduction 
for the value of services provided. During some of the events it is likely that the vessel 
would remain dockside, but during others the vessel would be underway and would likely 
remain within United States waters. 


Issue: 


Whether persons transported aboard a foreign-flag pleasure vessel by political and 
charitable organizations under circumstances as described above would be considered to 


be passengers within the meaning of section 4.50(b) of the Customs Regulations (19 CFR 
4.50(b)) 
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Law and Analysis: 


The Act of June 19, 1886, as amended (24 Stat. 81; 46 U.S.C. App. § 289, sometimes 
called the coastwise passenger law), provides that: 


No foreign vessel shall transport passengers between ports or places in the United 


States either directly or by way ofa foreign port, under a penalty of $200 for each pas- 
senger so transported and landed. 


For your general information, we have consistently interpreted this prohibition to apply 
to all vessels except United States-built, owned, and properly documented vessels (see 46 
US.C. $§ 12106, 12110, 46 U.S.C. App. § 883, and 19 C.FR. § 4.80). 

The definition of “passenger” for purposes of enforcement of the coastwise laws is con- 
tained in section 4.50(b) of the Customs Regulations (19 CFR 4.50(b)), and includes any 
person not connected with the ownership, operation, navigation or business of the vessel 
upon which transportation is provided. 

The definition of a prohibited “passenger” in this area has, been the subject of varying 
interpretations as demonstrated in administrative rulings. One early ruling issued by the 
Department of Commerce, Bureau of Navigation (General Letter No. 117, dated May 20, 
1916), interpreted the term for purposes of the Steamboat-Inspection Laws, finding that a 
stockholder of the corporation owning a vessel is a passenger when transported aboard 
that vessel. Similarly, in directly confronting the question in relation to 19 CFR 4.50(b), 
Customs stated in a letter of August 29, 1960 (MA 217.1), that: 


ke 


newspapermen or cruise agents who merely accompany the vessel for publicity 
purposes and cruise passage sales promotion are not persons connected with the op- 
eration, navigation, ownership, or business of the vessel within the meaning of sec- 
tion 4.50(b) of the Customs Regulations. The activity of the persons involved is only 
remotely or indirectly connected with the operation or business of the vessel rather 
than being direct and immediate as is contemplated by the regulations. 


More recent rulings have reached the opposite result. In a ruling of April 2, 1986 (case 
number 108278) it was held that the clients of a corporate charterer are not “passengers. “ 
In a ruling of October 22, 1979 (104276), it was stated that: 


We have ruled that the entertainment of guests for the purpose of promoting good will 
or with the thought that those who are entertained will favor the hosts with new or 
increased business is a use of a vessel for pleasure purposes. Consequently, such 
guests would not be considered “passengers”, within the * * * coastwise laws. 


In aruling dated October 18, 1984 (107028), it was held that the clients, prospective cli- 


ents, business associates, and employees of the corporate owner of a yacht were not pas- 
sengers within the meaning of section 289. 


Given the fact that the circumstances here involved are strikingly similar to those in 
which we have found no violation of section 289, we are disposed to find that the persons to 
be transported aboard the vessel in this case are not passengers. 


Holding: 


The carriage of persons aboard the vessel in question by charitable or political organiza- 
tions for no monetary consideration, the purpose of which is fund raising for those organi- 
zations, is not a violation of 46 U.S.C. App. 289. The issue of the possibility of charitable tax 


deductions surrounding the proposed activities is a matter within the jurisdiction of feder- 
al, state, and local taxing agencies. 


JERRY LADERBERG, 
Acting Chief, 
Entry and Carrier Rulings Branch. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


VES-3-RR:IT:EC 115072RSD 
Category: Carriers 
Mr. Ross R. MAAss 
321 Royal Poinciana Plaza, South 
Post Office Box 431 
Palm Beach, FL 33480-0431 


Re: Definition of passenger; Yachts; Charitable and political organizations; Reimburse- 
ment for expenses; 46 U.S.C. App. 289; 19 CFR 4.50(b). 


DEAR MR. MAASs: 


In our ruling number 113878 of April 1, 1997, we found that certain persons trans- 
ported aboard your client’s Cayman Islands documented pleasure vessel were not consid- 
ered to be passengers as that word is defined in section 4.50(b) ofthe Customs Regulations 
(19 CFR 4.50(b)). We have reconsidered this position and now believe it to be incorrect. 


Facts: 


At the time we issued our 1997 ruling (HQ 113878) we recited the following factual 
background. A corporation organized under the laws of the British Virgin Islands owns a 
163-foot Turkish-built yacht which is registered in the Cayman Islands. It is stated that 
the vessel will be arriving in the United States during the month of April. The corporate 
owner desires to offer the vessel for the use of political and charitable organizations in this 
country as a venue for fund raising events. The owner would not receive compensation 
from the organizations utilizing the vessel, but may be compensated for the cost of food 
and entertainment. It is anticipated that the company may seek to obtain a charitable tax 
deduction for the value of services provided. During some of the events it is likely that the 
vessel would remain dockside, but during others the vessel would be underway and would 
likely remain within United States waters. 


Issue: 


Whether persons transported aboard a foreign-flag pleasure vessel by political and 
charitable organizations under circumstances as described above would be considered to 


be passengers within the meaning of section 4.50(b) of the Customs Regulations (19 CFR 
4.50(b)). 


Law and Analysis: 


The Act of June 19, 1886, as amended (24 Stat. 81; 46 U.S.C. App. § 289, sometimes 
called the coastwise passenger law), provides that: 


No foreign vessel shall transport passengers between ports or places in the United 
States either directly or by way ofa foreign port, under a penalty of $200 for each pas- 
senger so transported and landed. 


For your general information, we have consistently interpreted this prohibition to apply 
to all vessels except United States-built, owned, and properly documented vessels (see 46 
US.C. §§ 12106, 12110, 46 U.S.C. App. § 883, and 19 C.FR. § 4.80). 

The definition of “passenger” for purposes of enforcement of the coastwise laws is con- 
tained in section 4.50(b) of the Customs Regulations (19 CFR 4.50(b)), and includes any 
person not connected with the ownership, operation, navigation or business of the vessel 
upon which transportation is provided. 

The definition of a prohibited “passenger” in this area has, been the subject of varying 
interpretations as demonstrated in administrative rulings. One early ruling issued by the 
Department of Commerce, Bureau of Navigation (General Letter No. 117, dated May 20, 
1916), interpreted the term for purposes of the Steamboat-Inspection Laws, finding that a 
stockholder of the corporation owning a vessel is a passenger when transported aboard 
that vessel. Similarly, in directly confronting the question in relation to 19 CFR 4.50(b), 
Customs stated in a letter of August 29, 1960 (MA 217.1), that: 

* * * newspapermen or cruise agents who merely accompany the vessel for publicity 
purposes and cruise passage sales promotion are not persons connected with the op- 





U.S. CUSTOMS SERVICE 57 


eration, navigation, ownership, or business of the vessel within the meaning of sec- 
tion 4.50(b) of the Customs Regulations. The activity of the persons involved is only 
remotely or indirectly connected with the operation or business of the vessel rather 
than being direct and immediate as is contemplated by the regulations. 


In HQ 113304, dated January 11, 1995 we determined that the existing or potential cli- 
ents of the corporate owner were passengers within the meaning of 46 U.S.C. App. 289 and 
19 CFR 4.50(b). We noted that the clients were not connected with the operation, naviga- 
tion, ownership or business of the vessel. Accordingly, we ruled that those individuals 
could not be transported from one coastwise point to another coastwise point as was pro- 
posed. 

Similarly, in this instance, it is now our view that the individuals who are transported on 
the vessel during fund raising events of political and charitable organizations are not di- 
rectly and substantially connected with the operation, navigation, ownership or business 
of the vessel. Thus, such individuals would be considered passengers even though no di- 
rect monetary consideration is given to the vessel owner. Accordingly, for these individu- 
als, cruises entirely within U.S. territorial waters, cruises between U.S. ports, and cruises 
between U.S. ports via nearby foreign ports would be prohibited. However, the activities 
described which do not involved transporting individuals between places in the United 
States, such as receptions while the vessel is moored or anchored either at a US. port or 
within the U.S. territorial waters would not be in violation of the coastwise laws. 
Holding: 

Persons who are transported aboard a foreign-flag pleasure vessel by political and chari- 
table organizations would be considered passengers within the meaning of section 4.50(b) 
of the Customs Regulations (19 CFR 4.50). Consequently, the carriage of such persons 
aboard the vessel in question for the purpose of fund raising for the charitable and political 
organizations would be in violation of 46 U.S.C. App. 289 even though there is no monetary 
consideration exchanged for the voyage. The issue of the possibility of charitable tax de- 
ductions surrounding the proposed activities is a matter within the jurisdiction of federal, 
state, and local taxing agencies. 

Larry L. BURTON, 
Chief, 


Entry Procedures and Carriers Branch. 


MODIFICATION OF RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF SMALL COMPUTER SYSTEM INTERFACE (SCSI) 


CONTROLLER CARDS INCLUDED IN “BUZ” MULTIMEDIA BOX 
SYSTEMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to tariff classification of Small Computer System In- 
terface (“SCSI”) controller cards that come included in a complete 
“Buz” Multimedia box system. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of SCSI controller cards that are included in complete 
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“Buz” Multimedia box systems under the Harmonized Tariff Schedule 
of the United States (“HTSUS”). Similarly, Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed revocation was published on Janu- 
ary 2, 2002, in the Customs BULLETIN. No comments were received in 
response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after April 22, 2002. 


FOR FURTHERINFORMATION CONTACT: Tom Peter Beris, Gener- 
al Classification Branch, (202) 927-1726. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, a notice was published on January 
2, 2002, in Vol. 36, No. 1 of the CUSTOMS BULLETIN, proposing to revoke 
NY C83022, dated January 9, 1998, which classified classified a com- 
plete “Buz” multimedia box under subheading 8471.80.90, HTSUS. No 
comments were received in response to this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision, or protest 
review decision) on the merchandise subject to this notice should have 
advised Customs during the comment period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
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third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States. Any person involved in substantially identical transac- 
tions should have advised Customs during the comment period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on aspecificruling concerning the merchandise covered by this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY C83022 to 
reflect the proper classification of the SCSI controller cards under sub- 
heading 8471.80.90, HTSUS, which provides for other, other units of an 
automatic data processing system pursuant to the analysis set forth in 
proposed HQ 964939 which is set forth as the Attachment to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625 (c)(2), Customs is revok- 
ing any treatment it previously accorded to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: February 5, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


LATTACHMENT} 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, February 5, 2002. 
CLA-2 RR: CR: GC 964939 TPB 
Category: Classification 


Tariff No. 8471.80.10 
Mr. DIPAN KARUMSI 


ALLYN INTERNATIONAL SERVICES, INC 
6290 Corporate Court, Suite C201 
Ft. Myers, FL 33919 


Re: “Buz” Multimedia System; SCSI Controller Card; NY C83022 Modified. 


DEAR Mr. KARUMSI: 

This is in reference to NY C83022, issued to you on January 9, 1998, by the Director, 
National Commodity Specialist Division (“NCSD”), New York, in response to your letter 
dated December 23, 1997, on behalf of the lomega Corporation, requesting the classifica- 
tion of a “Buz” multimedia box under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). We have had an opportunity to review that ruling and that find it is 


inconsistent with previous rulings as to tue classification of the SCSI controller card. This 
ruling modifies NY C83022 to the extent noted. 
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Pursuant to 625 (c), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed modi- 
fication of NY C83022 was published on January 2, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 1. No comments were received in response to that notice. 


Facts: 


According to your letter, the “Buz” Box is a desktop unit that provides an interface for 
audio, video and photo multimedia into a personal computer (“PC”). The break-out box 
allows real-time-motion-J PEG video capture—729 x 480 resolution at 30 fps, through an 
ultra SCSI (small computer system interface) controller card which connects to a PCI slot 
in the back of the central processing unit (“CPU”). Permanently attached to the boxisa15 
position female D-subconnector which connects into the PC through the SCSI card, and 
two 3.5mm stereo plugs which connect directly to the back of the PC. 

The finished package includes: 


1) The break-out box itself: a plastic box encasing a circuit board, which is the 
mounting for the four sets of RCA plugs. The plugs include: 
a) right audio In/Out 
b) left audio In/Out 
c) S-video In/Out 
d) Composite video In/Out 

2) Avideo patch cable, used to connect the break-out box to an external video source 
(ex: VCR; video camera; etc.). 

3) A SCSI controller card, installed in the back of a PC, used for connecting the 
break-out box to the CPU. The SCSI card functions to digitize analog signals from vid- 
eo sources. 

4) Two CD-ROM software packages for editing and enhancing video, photo and au- 
dio. 

You had requested classification of the complete system, as well as of all of the major 
components if imported separately. 

NY C83022 determined that the proper classification for the complete Buz multimedia 
system would be under subheading 8471.80.90, HTSUS. The break-out box, SCSI control- 
ler card and video patch cable, when imported separately were classified under subhead- 
ings 8471.80.90; 8473.30.10 and 8544.41.80 (if V is less than 80) or 8544.51.90 (if V exceeds 
80, but not over 1,000 V), HTSUS, respectively. The applicable subheading for the two CD- 
ROM disks was 8524.39.40, HTSUS. As a retail set pursuant to GRI 3(b) the break-out box 
and SCSI card together, are classifiable in subheading 8471.80.90, HTSUS, with the es- 
sential character provided by the break-out box. 

Issue: 


Are the SCSI controller cards contained within the “Buz” multimedia system properly 
classified under subheading 8471.80.10, HTSUS, as units of automatic data processing 
machines, other, control or adapter units, or under 8473.30.10, HTSUS, as parts and ac- 
cessories * * * suitable for use solely or principally with machines of headings 8469 to 
8472: parts and accessories of the machines of heading 8471: not incorporating a cathode 
ray tube: printed circuit assemblies? 

Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and ifthe headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions that are under consideration are as follows: 

8471 Automatic data processing machines and units thereof * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units. 
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8473 Parts and accessories * * * suitable for use solely or principally with 
machines of heading 8469 to 8472: 
8473.30 Parts and accessories of the machines of heading 8470: 
Not incorporating a cathode ray tube: 
8473.30.10 Printed circuit assemblies. 

SCSI cards are generally printed circuit boards (“PCBs”) populated with a SCSI con- 
troller, memory chip that stores identification information, power source, diodes, resis- 
tors, capacitors and buffers used for driving current. Generally speaking, SCSI cards 
allow personal computers to communicate with peripheral hardware such as disk drives, 
tape drives, CD-ROM drives, printers and scanners faster and more flexibly than previous 
interfaces. SCSI cards are adapters by virtue of enabling the transfer of data from the host 
computer to the peripherals and vice-versa, where the data remains intact and the adapt- 
ing function is to implement the standard protocols on both sides of the transfer. The SCSI 
card presently at issue also has the additional function of digitizing analog signals from a 
video source. 

As per Section XVI, Note 2(a), (subject to note 1 of Section XVI, note 1 to chapter 84 and 
note 1 to chapter 85) parts which are goods included in any of the headings of chapters 84 
and 85 are in all cases to be classified in their respective headings. 

NY 879916, dated November 9, 1992, classified a remote SCSI controller under sub- 
heading 8471.99.15, HTSUS (precursor to subheading 8471.80.10, HTSUS), as a control 
or adapter unit. In operation, these SCSI controllers received commands from the host 
computer, which were then translated by the controller into proprietary commands to 
control document scanners. Noting GRI 2(a), this SCSI controller board had the essential 
character of a finished or complete controller unit that was designed and used with auto- 
matic data processing machines. 

GRI 2(a) states that any reference to an article shall be taken to include a reference to 
that article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. In this case, the 
SCSI controller board has the essential character of a finished or complete controller unit 
that was designed and used with automatic data processing machines. 

Legal Note 5(B) to chapter 84, HTSUS, provides guidance regarding units of automatic 
data processing machines. It states that “[a]utomatic data processing machines may be in 
the form of systems consisting of a variable number of separate units.” A unit is to be re- 
garded as a part of the complete system if it meets all of the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing system; 


(b) It is connectable to the central processing unit whether directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be used 
by the system. 
The Harmonized Commodity Description and Coding System ENs for 84.71—Automat- 


ic Data Processing Machines and units thereof, Part (I) (D) describe separately presented 
ADP units as follows: 


This heading also covers separately presented constituent units of data processing 
systems. Constituent units are those defined in Parts (A) (Digital machines) and (B) 
(Analogue machines) as being parts of a complete system. 

* * * * * : . 
Apart from central processing units and input and output units, examples of such 
units include: 


* * * * * * 


(4) Control and adaptor units such as those to effect interconnection of the 
central processing unit to other digital processing machines or to groups of input 
or output units which may comprise visual display units, remote terminals, etc. 
This category includes channel to channel adaptors used to connect two digital 
systems to each other. 

(5) Signal converting units. At input, these enable an external signal to be 
understood by the machine, while at output, they convert the output signals that 


result from the processing carried out by the machine into signals which can be 
used externally. 


* * * * * * 


The SCSI card presently at issue incorporates both functions of a control and adapter 
unit and a signal-converting unit. Control and adapter boards usually incorporate signal 
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conversion or signal formatting functions (see HQ 951331, dated September 18, 1992, and 
HQ 952659, dated October 7, 1992, which modifies the former). The “Buz” box effects in- 
terconnection of a PC to the break-out box, which is an ADP unit. The fact that the SCSI 
card needs to be incorporated within a system housing or chassis does not mandate their 
classification as a part (see General Electric Company v. United States, 2 CIT 84, 1981). 
Although it is a part of the “Buz” box, the SCSI card is more fully described by terms of 
subheading 8471.80.10, HTSUS, and is thus properly classified under that subheading, 
rather than in subheading 8473.30.10, HTSUS. This decision is consistent with previous 
Customs classifications on similar merchandise (see NY 879916, November 9, 1992). 
Holding: 

For the reasons stated above, by authority of GRI 1 and 2(a), the SCSI controller card is 
classified under subheading 8471.80.10, HTSUS, which provides for “Automatic data 
processing machines and units thereof * * *: Other units of automatic data processing ma- 
chines: Control or adapter units.” 


Effect on other Rulings: 

NY C83022 is modified to the extent described above, i.e., the SCSI controller card is 
classifiable as a control or adapter unit of an ADP machine. All other classification deter- 
minations in NY C83022 remain unaffected. In accordance with 19 U.S.C. 1625(c), thisrul- 
ing will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF CONTROL PADS 
FOR USE WITH TOY SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to the classification of control pads for use with toy sets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 US.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling, and is revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of control pads for use with toy sets 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Notice of the proposed revocation was published on January 2, 2002, in 
Vol. 36, No. 1 of the Customs BULLETIN. No comments were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after April 22, 2002. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke NY 
D84425, dated November 18, 1998, was published on January 2, 2002, in 
Vol. 36, No. 1 of the CUSTOMS BULLETIN. No comments were received in 
response to this notice. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this merchandise that may exist but have not been specifical- 
ly identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transactions 
should have advised Customs during this notice period. An importer’s 
reliance on a treatment of substantially identical transactions or on a 
specific ruling concerning the merchandise covered by this notice which 
was not identified in this notice, may raise the rebuttable presumption 
of lack of reasonable care on the part of the importers or their agents for 
importations of merchandise subsequent to the effective date of this fi- 
nal decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY D84425, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the control pads, only in instances in which they are 
imported separately from any other article, under subheading 
8537.10.9070, HTSUS, which provides for boards, panels, consoles, 
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desks, cabinets and other bases, equipped with two or more apparatus of 
heading 8535 or 8536, for electric control or the distribution of electric- 
ity, for a voltage not exceeding 1000V, other, other, pursuant to the analy- 
sis in HQ 965360, which is set forth as the Attachment to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. 


In accordance with 19 US.C. 1625(c), this ruling will become effective 
sixty (60) days after its publication in the CUSTOMS BULLETIN. 


Dated: February 5, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, February 5, 2002. 


CLA-2 RR:CR:GC 965360 AML 
Category: Classification 


Tariff No. 8537.10.9070 
Ms. SUSAN KOHN Ross 


S. K. Ross & Assoc., P. C 
ATTORNEYS AT LAW 

5777 West Century Blvd. 
Suite 520 

Los Angeles, CA 90045-5659 


Re: Control pads for toy sets; NY D84425 revoked. 


DEAR MS. Ross: 


This is in reference to New York Ruling Letter (NY) D84425, issued to you by the Direc- 
tor, Customs National Commodity Specialist Division on November 18, 1998, which con- 
cerned the classification of a control pad for toy sets under the Harmonized Tariff 
Schedule of the United States (HTSUS). We have reconsidered NY D84425 and now be- 
lieve that the classification set forth is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
January 2, 2002, in Vol. 36, No. 1 of the Customs BULLETIN, proposing to revoke NY 
D84425 and to revoke the treatment pertaining to the control pads for toy sets when im- 


ported separately from any other article. No comments were received in response to this 
notice. 


Facts: 


The articles were described in New York Ruling Letter (NY) D84425, dated November 
18, 1998, as follows: 


The item (# 04710), marketed as Rokenbok’s Control Pads, are designed to be used 
in conjunction with Rokenbok’s toy building sets. These control pads are specifically 
designed for facilitating the operation, by a child, of radio controlled toy vehicles. 
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In a related ruling (NY D82030, dated September 16, 1998), Customs described the toy 
set, in pertinent part, as follows: 


The Command Deck incorporates a technology called “Addressable Multi-Player 
Digital Radio Control” (ARM-RC), which uses digital Multi-plexing so that a single 
radio transmitter is capable of simultaneously controlling multiple RC toys. The 
Command Deck utilizes an AC adapter for electrical power and incorporates a single 
frequency radio transmitter. It is white in color and measures approximately 9 inches 
x 1% inches x 8% inches in width, height and depth, respectively. It has an 8 inch an- 
tenna in its center which is surrounded by slots for eight “radio keys.” It also has four 
ports on the front which allow for the connection of up to four (4) hand-held Control 
Pads, which players use to control up to eight (8) RC vehicles. The white hand-held 
Control Pad contains eight (8) light emitting diode indicators which show the play- 
er(s) which of the eight (8) possible RC vehicles has been selected. 


Issue: 


Whether the control pads, imported separately from any other article, are classifiable 
under subheading 8529.90.19, HTSUS, which provides for parts suitable solely or princi- 
pally with apparatus of headings 8525 to 8528: other: of radar * * * or remote control ap- 
paratus: other: other; under subheading 8537.10.00, HTSUS, which provides for boards, 
panels, consoles, desks, cabinets and other bases, equipped with two or more apparatus of 
heading 8535 or 8536, for electric control or the distribution of electricity, for a voltage not 
exceeding 1000V, other; or under subheading 9503.70.00, HTSUS, which provides for oth- 
er toys, put up in sets or outfits, and parts and accessories thereof? 


Law and Analysis: 


The General Rules of Interpretation (GRIs) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes[.]” 

The HTSUS provisions under consideration are as follows: 

8526 Radar apparatus, radio navigational aid apparatus and radio remote 
control apparatus: 
Other: 
8526.92.00 Radio remote control apparatus. 


* * * * ~ * 


8529 Parts suitable for use solely or principally with the apparatus of head- 
ings 8525 to 8528: 
8529.90 Other: 
Printed circuit assemblies: 

Of radar, radio navigational aid or radio remote con- 

trol apparatus: 
8529.90.16 Assemblies and subassemblies, consisting of 2 or 
more parts or pieces fastened or joined together: 
8529.90.19 Other. 


8537 Boards, panels, consoles, desks, cabinets and other bases, equipped 
with two or more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity, including those incorporating instru- 
ments or apparatus of chapter 90, and numerical control apparatus, 
other than switching apparatus of heading 8517: 

8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other: 

8537.10.9070 Other. 


* * 


* « 


9503 Other toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories 
thereof: 


9503.70.00 Other toys, put up in sets or outfits, and parts and accessories 
thereof. 
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We reiterate that the issue being considered is the classification of the control pad when 
it is imported separately from any other article. The classification of machinery and me- 
chanical appliances, electrical equipment and parts thereof, among other things, are clas- 
sifiable pursuant to the Notes to Section XVI, HTSUS. The Notes to Section XVI provide 
in pertinent part that the section does not cover: “(p) articles of Chapter 95.” The General 
ENs to Section XVI provide, in pertinent part, that: 


(A) Subject to certain exclusions provided for in the Notes to this Section and to 
Chapters 84 and 85 and apart from goods covered more specifically in other Sections, 
this Section covers all mechanical or electrical machinery, plant, equipment, appara- 
tus and appliances and parts thereof|.] 

* *« * * * * * 

The main exclusions from the Section are: 

(h) Machinery and apparatus having the character of toys, games or sports req- 
uisites and identifiable parts and accessories thereof (including non-electric mo- 
tors and engines but excluding pumps for liquids and filtering or purifying 
machinery for liquids or gases, which fall in heading 84.13 or 84.21, respective- 
ly, and also excluding electric motors, electric transformers and radio remote 
control apparatus, which fall in heading 85.01, 85.04 or 85.26, respectively) 
which are suitable for use solely or principally with toys, games or sports requi- 
sites (Chapter 95)[bold in original]. 


We interpret this language to mean the following: toys, games or sports requisites and 
identifiable parts and accessories thereof are excluded from Section XVI and non-electric 
motors and engines are included in the exclusion. Pumps for liquids and filtering or puri- 
fying machinery for liquids or gases (which fallin heading 84.13 or 84.21, respectively) and 
electric motors, electric transformers and radio remote control apparatus, which fall in 
heading 85.01, 85.04 or 85.26, respectively) are excluded parenthetically from the exclu- 
sion; that is, those articles fall to be classifiable within Section XVI. Based on this inter- 
pretation, we conclude that radio remote control apparatus are included within the ambit 
of Section XVI. 

Thus, ifthe control pad is classifiable under either heading 8529 or 8537, HTSUS, it can- 
not be classified under heading 9503, HTSUS. Contrariwise, if the control pad is classifi- 
able in Chapter 95, it cannot be classified in Chapter 85. 

The Harmonized Commodity Description And Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the Harmonized System. While not legally 
binding on the contracting parties, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

Heading 8526, HTSUS, covers radar apparatus, radio navigational aid apparatus and 
radio remote control apparatus. The ENs to the heading provide, in pertinent part, that 
the heading includes “(11) radio apparatus for the remote control of * * * toys” and that, 
subject to the Notes to Section XVI, “parts of the apparatus of this heading are classified in 
heading 8529.” Heading 8529, HTSUS, covers parts suitable for use solely or principally 
with the apparatus of headings 8525 to 8528. The ENs to the heading provide, in pertinent 
part, that “subject to the general provisions regarding the classification of parts (see the 
General Explanatory Note to Section XVI), this heading covers parts of the apparatus of 
the four preceding headings,” including obviously heading 8526, HTSUS. 

Heading 8537, HTSUS, covers electronic control apparatus. The ENs to the heading 
provide that the articles classifiable therein generally “consist of an assembly of appara- 
tus of the kind referred to in the two preceding headings (e.g., switches and fuses) on a 
board, panel, console, etc., or mounted in a cabinet, desk, etc.” and that the articles “vary 
from small switchboards with only a few switches, fuses, etc. (e.g., for lighting installa- 
tions) to complex control panels for machine-tools, rolling mills, power stations, radio sta- 
tions, etc., including assemblies of several of the articles cited in the text of this heading.” 
We assume for the purposes of this ruling that the control pads convert the tactile depres- 
sion of its buttons to electronic signals that are transmitted over its attached wire. We be- 
lieve that it is by these means that the control pad functions. 

Note 3 to Chapter 95, HTSUS, provides in pertinent part that “subject to Note 1 above, 
parts and accessories which are suitable for use solely or principally with articles of this 
chapter are to be classified with those articles.” Note 1(m) to Chapter 95 provides that ra- 
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dio remote control apparatus are excluded from classification in Chapter 95. See also the 
ENs to heading 9503, HTSUS. 

An article is to be classified according to its condition as imported. See, XTC Products, 
Inc. v. United States, 771 FSupp. 401, 405 (1991). See also, United States v. Citroen, 223 
US. 407 (1911). Inits condition as imported, the control pad is a hand held electrical device 
incapable of providing amusement. It is our opinion that the control pad, imported sepa- 
rately from any other article, is provided for as a control device. Therefore, the article, in 
its condition as imported, cannot be classified under heading 9503, HTSUS. 


Holding: 
The control pads are classifiable under subheading 8537.10.9070, HTSUS, which pro- 
vides for boards, panels, consoles, desks, cabinets and other bases, equipped with two or 


more apparatus of heading 8535 or 8536, for electric control or the distribution of electric- 
ity, for a voltage not exceeding 1000V, other, other. 


Effect on Other Rulings: 
NY D84425 is revoked. In accordance with 19 U.S.C. $1625 (c), this ruling will become 
effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 
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(Slip Op. 02-07) 


NTN BEARING CoRP OF AMERICA, AMERICAN NTN _ BEARING 
MANUFACTURING Corp, NTN Corp, NSK Ltp., NSK Corp, Koyo SEIKo 
Co., Ltp., AND Koyo Corp or US.A., PLAINTIFFS AND DEFENDANT- 
INTERVENORS v. UNITED STATES, DEFENDANT, AND TIMKEN CoO., 
DEFENDANT-INTERVENOR AND PLAINTIFF 


Consolidated Court No. 98-01-00146 


Plaintiffs and defendant-intervenors, NTN Bearing Corporation of America, American 
NTN Bearing Manufacturing Corporation and NTN Corporation (collectively “NTN”), 
NSK Ltd. and NSK Corporation (collectively “NSK”), and Koyo Seiko Co., Ltd. and Koyo 
Corporation of U.S.A. (collectively “Koyo”), move pursuant to USCIT R. 56.2 for judgment 
upon the agency record challenging various aspects of the Department of Commerce, In- 
ternational Trade Administration’s (“Commerce”) final determination, entitled Final 
Results of Antidumping Duty Administrative Reviews of Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four 
Inches or Less in Outside Diameter, and Components Thereof, From Japan (“Final Re- 
sults”), 63 Fed. Reg. 2558 (Jan. 15, 1998), as amended, Amended Final Results of Anti- 
dumping Duty Administrative Reviews of Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four Inches or Less 
in Outside Diameter, and Components Thereof, From Japan (“Amended Final Results”), 
63 Fed. Reg. 13,391 (Mar. 19, 1998). Defendant-intervenor and plaintiff, The Timken 
Company (“Timken”), also moves pursuant to USCIT R. 56.2 for judgment upon the 
agency record challenging certain determinations of Commerce’s Final Results. 

Specifically, NTN contends that Commerce unlawfully: (1) conducted a duty absorption 
inquiry under 19 U.S.C. § 1675(a)(4) (1994) for the 1976 antidumping duty order; (2) de- 
nied a price-based level of trade (“LOT”) adjustment for NTN’s constructed export price 
(“CEP”) sales; (3) rejected NTN’s allocation of United States and home market selling ex- 
penses on an LOT-specific basis; (4) refused to calculate CEP profit on an LOT-specific ba- 
sis; (5) included export price (“EP”) sales in the calculation of CEP profit; (6) recalculated 
NTN’s credit expenses on a transaction-specific basis; (7) denied a downward adjustment 
to NTN’s reported United States indirect selling expenses for imputed interests incurred 
in financing cash deposits for antidumping duties; (8) adjusted NTN’s cost of production 
(“COP”) and constructed value (“CV”) for affiliated party inputs; (9) applied a 99.5% test 
to determine whether sales to NTN’s affiliated parties were made at arm’s length; (10) 
double-counted NTN’s depreciation of idle equipment; (11) included NTN’s zero-priced 
United States transactions in the margin calculations and failed to exclude NTN’s sample 
sales and other sales from its margin calculation; and (12) used facts available to adjust 
NTN’s reported billing adjustment. 
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NSK contends that Commerce unlawfully: (1) conducted a duty absorption inquiry un- 
der 19 U.S.C. § 1675(a)(4) for the 1976 and 1987 antidumping duty orders; (2) used NSK’s 
affiliated supplier cost data to run its model match methodology under 19 US.C. 
§ 1677(16) (1994), to calculate the difmer adjustment under 19 U.S.C. § 1677b(a)(6) 
(1994) and to recalculate NSK’s reported US. inventory carrying costs (“ICC”) prior to 
deducting this expense from CEP pursuant to 19 U.S.C. § 1677a(d) (1994); and (3) denieda 
partial LOT adjustment. 

Koyo contends that Commerce unlawfully: (1) conducted a duty absorption inquiry un- 
der 19 U.S.C. § 1675(a)(4) for the 1976 and 1987 antidumping duty orders; (2) applied ad- 
verse facts available to Koyo’s sales of further manufactured tapered roller bearings 
(“TRBs”); (3) used entered value to calculate the assessment rate under 19 C.ER. 
§ 351.212(b) (1998); and (4) treated Koyo’s imported forged rings as in-scope merchandise 
subject to the TRB antidumping duty order. 

Timken contends that Commerce unlawfully: (1) applied adverse facts available to 
Koyo’s entered value; (2) failed to adjust CEP for indirect selling expenses reported by 
NTN, NSK and Koyo; (3) permitted NTN to exclude certain warehousing expenses attrib- 
utable to non-scope merchandise from its reported United States indirect selling ex- 
penses; (4) accepted Koyo’s home market support rebates; (5) accepted Koyo’s home 
market “billing adjustment two”; (6) accepted NSK’s home market lump-sum rebates; 
and (7) accepted Koyo’s home market average short-term interest rate. 

Held: NTN’s 56.2 motion is granted in part and denied in part. NSK’s 56.2 motion is 
granted in part and denied in part. Koyo’s 56.2 motion is granted in part and denied in 
part. Timken’s 56.2 motion is denied. This case is remanded to Commerce to: (1) annul all 
findings and conclusions made pursuant to the duty-absorption inquiry conducted for the 
subject review in accordance with this opinion; and (2) exclude any transactions that were 
not supported by consideration from NTN’s United States sales database and to adjust the 
dumping margins accordingly. 

([NTN’s, NSK’s and Koyo’s 56.2 motions are granted in part and denied in part. Tim- 
ken’s 56.2 motion is denied. Case remanded.] 


(Dated January 24, 2002) 


Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, David G. Forgue 
and Clarice K. M. McCauley) for NTN. 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for NSK. 


Powell, Goldstein, Frazer & Murphy LLP (Peter O. Suchman, Neil R. Ellis, Elizabeth C. 
Hafner and Ronald E. Minsk) for Koyo. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director, and Michele D. Lynch); of counsel: Joan L. Mackenzie and 
Barbara Campbell Potter, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, for the United States. 


Stewart and Stewart (Terence P Stewart, William A. Fennell and Patrick J. McDonough) 
for Timken. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, NTN 
Bearing Corporation of America, American NTN Bearing Manufactur- 
ing Corporation and NTN Corporation (collectively “NTN”), NSK Ltd. 
and NSK Corporation (collectively “NSK”), and Koyo Seiko Co., Ltd. 
and Koyo Corporation of U.S.A. (collectively “Koyo”), move pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging various 
aspects of the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) final determination, entitled Final Results of 
Antidumping Duty Administrative Reviews of Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From Japan, and Tapered 
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Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan (“Final Results”), 63 Fed. Reg. 2558 (Jan. 15, 
1998), as amended, Amended Final Results of Antidumping Duty Ad- 
ministrative Reviews of Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan, and Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan (“Amended Final Results”), 63 Fed. Reg. 13,391 (Mar. 19, 
1998). Defendant-intervenor and plaintiff The Timken Company 
(“Timken”), also moves pursuant to USCIT R. 56.2 for judgment upon 
the agency record challenging certain determinations of Commerce’s 
Final Results. 

Specifically, NTN contends that Commerce unlawfully: (1) conducted 
a duty absorption inquiry under 19 U.S.C. § 1675(a)(4) (1994) for the 
1976 antidumping duty order; (2) denied a price-based level of trade 
(“LOT”) adjustment for NTN’s constructed export price (“CEP”) sales; 
(3) rejected NTN’s allocation of United States and home market selling 
expenses on an LOT-specific basis; (4) refused to calculate CEP profit on 
an LOT-specific basis; (5) included export price (“EP”) sales in the cal- 
culation of CEP profit; (6) recalculated NTN’s credit expenses on a 
transaction-specific basis; (7) denied a downward adjustment to NTN’s 
reported United States indirect selling expenses for imputed interests 
incurred in financing cash deposits for antidumping duties; (8) adjusted 
NTN’s cost of production (“COP”) and constructed value (“CV”) for af- 
filiated party inputs; (9) applied a 99.5% test to determine whether sales 
to NTN’s affiliated parties were made at arm’s length; (10) double- 
counted NTN’s depreciation of idle equipment; (11) included its zero- 
priced United States transactions in the margin calculations and failed 
to exclude NTN’s sample sales and other sales from its margin calcula- 
tion; and (12) used facts available to adjust NTN’s reported billing ad- 
justment. 

NSK contends that Commerce unlawfully: (1) conducted a duty ab- 
sorption inquiry under 19 U.S.C. § 1675(a)(4) for the 1976 and 1987 an- 
tidumping duty orders; (2) used NSK’s affiliated supplier cost data to 
run its model match methodology under 19 U.S.C. § 1677(16) (1994), to 
calculate the difmer adjustment under 19 U.S.C. § 1677b(a)(6) (1994) 
and to recalculate NSK’s reported U.S. inventory carrying costs (“ICC”) 
prior to deducting this expense from CEP pursuant to 19 US.C. 
§ 1677a(d) (1994); and (3) denied a partial LOT adjustment. 

Koyo contends that Commerce unlawfully: (1) conducted a duty ab- 
sorption inquiry under 19 U.S.C. § 1675(a)(4) for the 1976 and 1987 an- 
tidumping duty orders; (2) applied adverse facts available to Koyo’s 
sales of further manufactured tapered roller bearings (“TRBs”); 
(3) used entered value to calculate the assessment rate under 19 C.FR. 
§ 351.212(b) (1998); and (4) treated Koyo’s imported forged rings as in- 
scope merchandise subject to the TRB antidumping duty order. 

Timken contends that Commerce unlawfully: (1) applied adverse 
facts available to Koyo’s entered value; (2) failed to adjust CEP for indi- 
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rect selling expenses reported by NTN, NSK and Koyo; (3) permitted 
NTN to exclude certain warehousing expenses attributable to non- 
scope merchandise from its reported United States indirect selling ex- 
penses; (4) accepted Koyo’s home market support rebates; (5) accepted 
Koyo’s home market “billing adjustment two”; (6) accepted NSK’s 
home market lump-sum rebates; and (7) accepted Koyo’s home market 
average short-term interest rate. 


BACKGROUND 

This case concerns the 1976 and 1987 antidumping duty orders on 
TRBs from Japan for the period of review (“POR”) covering October 1, 
1995, through September 30, 1996. On September 9, 1997, Commerce 
published the preliminary results of administrative reviews of the 1976 
and 1987 antidumping duty orders. See Preliminary Results of Anti- 
dumping Duty Administrative Reviews of Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan, (“Preliminary Results”) 62 Fed. Reg. 
47,452. Commerce published the Final Results on January 15, 1998, see 
63 Fed. Reg. at 2558, and the Amended Final Results on March 19, 1998, 
see 63 Fed. Reg. 13,391.! 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 
The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
US.C. § 1516a(b)(1)(B)(i) (1994); see NT'N Bearing Corp. of Am. uv. 
United States (“NTN Bearing”),24CIT__, , 104 F Supp. 2d 110, 


115-16 (2000) (detailing Court’s standard of revi review for antidumping 
proceedings). 


DISCUSSION 

I. Commerce’s Duty Absorption Inquiry 
A. Background 

Title 19, United States Code, § 1675(a)(4) provides that during an ad- 
ministrative review initiated two or four years after the publication of 
an antidumping duty order, Commerce, if requested by a domestic inter- 
ested party, “shall determine whether antidumping duties have been ab- 
sorbed by a foreign producer or exporter subject to the order if the 
subject merchandise is sold in the United States through an importer 
who is affiliated with such foreign producer or exporter.” Section 


1 Since the administrative reviews at issue were initiated after December $1, 1994, the applicable law is the anti- 
dumping statute as amended by the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 
(1994) (effective January 1, 1995). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA 
§ 291(a)(2), (b) (noting effective date of URAA amendments)). 
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1675(a)(4) further provides that Commerce shall notify the Internation- 
al Trade Commission (“ITC”) of its findings regarding such duty ab- 
sorption for the ITC to consider in conducting a five-year (“sunset”) 
review under 19 U.S.C. § 1675(c) (1994), and the ITC will take such find- 
ings into account in determining whether material injury is likely to 
continue or recur ifan order were revoked under § 1675(c).See 19 U.S.C. 
§ 1675a(a)(1)(D) (1994). 

On December 11, 1996, Timken requested Commerce to conduct a 
duty absorption inquiry pursuant to § 1675(a)(4) with respect to various 
respondents, including NTN, NSK and Koyo, to ascertain whether anti- 
dumping duties had been absorbed during the administrative reviews of 
the 1976 and 1987 antidumping duty orders. See Final Results, 63 Fed. 
Reg. at 2558. 

In the Final Results, Commerce found that duty absorption had oc- 
curred for the POR. See id. at 2559. In asserting authority to conduct a 
duty absorption inquiry under § 1675(a)(4), Commerce first explained 
that for “transition orders,” as defined in 19 U.S.C. § 1675(c)(6)(C) (an- 
tidumping duty orders, inter alia, orders issued on or after January 1, 
1995), regulation 19 C.ER. § 351.213(j) (1998) provides that Commerce 
“will make a duty-absorption determination, if requested, for any ad- 
ministrative review initiated in 1996 or 1998.” Final Results, 63 Fed. 
Reg. at 2558. Commerce concluded that: (1) because the antidumping 
duty orders on TRBs in this case have been in effect since 1976 and 
1987, respectively, the orders are transition orders pursuant to 
§ 1675(c)(6)(C); and (2) since these reviews were initiated in 1996 anda 


request was made, Commerce had the authority to make duty absorp- 
tion inquiries for the administrative reviews of the 1976 and 1987 anti- 
dumping duty orders. See id. at 2558-59. 


B. Contentions of the Parties 


NTN, NSK and Koyo contend that Commerce lacked authority under 
§ 1675(a)(4) to conduct a duty absorption inquiry for the POR of the out- 
standing 1976 and 1987 antidumping duty orders.? See NTN’s Mem. 
Supp. Mot. J. Agency R. (“NTN’s Mem.”) at 27-32; NTN’s Reply Br. Jan. 
22, 1999 Resp. Brs. United States and Timken (“NTN’s Reply”) at 2; 
NSK’s Mem. P & A. Supp. Mot. J. Agency R. (“NSK’s Mem.”) at 
12-16; NSK’s Reply Mem. Supp. Mot. J. Agency R. (“NSK’s Reply”) 
at 6-8; Koyo’s Mem. P & A. Supp. Mot. J. Agency R. (“Koyo’s Mem.”) at 
9-14; Koyo’s Reply Br. Supp. Mot. J. Agency R. (“Koyo’s Reply”) at 2-18. 
In the alternative, the parties assert that even if Commerce possessed 
the authority to conduct such an inquiry, Commerce’s methodology for 
determining duty absorption was contrary to law and, accordingly, the 
case should be remanded to Commerce to annul its duty absorption find- 
ings and conclusions. See NTN’s Mem. at 32-36; NSK’s Mem. at 12-16; 
Koyo’s Mem. at 15-16; Koyo’s Reply at 16-18. 


2 The Court assumes that NTN only contests the POR of the 1976 antidumping duty order because that is the only 
POR that is mentioned in its brief and for which Commerce determined that duty absorption had occurred. See Final 
Results, 63 Fed. Reg. 2559; NTN’s Mem. Supp. Mot. J. Agency R. (“NTN’s Mem.) at 27-28. 
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Commerce argues that it: (1) properly construed § 1675 subsections 
(a)(4) and (c) as authorizing it to make a duty absorption inquiry for an- 
tidumping duty orders that were issued and published prior to January 
1, 1995; and (2) devised and applied a reasonable methodology for deter- 
mining duty absorption. See Def.’s Mem. Opp’n Pls.’ Mots. J. Agency R. 
(“Def.’s Mem.”) at 13-31. Timken supports Commerce’s contentions. 


See Timken’s Resp. Pls.’ Mots. J. Agency R. (“Timken’s Resp.”) at 
34-47. 


C. Analysis 


In SKF USA Inc. v. United States (“SKF USA Inc.”),24CIT___, 94F 
Supp. 2d 1351 (2000), this Court determined that Commerce lacked 
statutory authority under § 1675(a)(4) to conduct a duty absorption in- 
quiry for antidumping duty orders issued prior to the January 1, 1995 
effective date of the URAA. See id. 24 CIT at__, 94 F. Supp. 2d at 
1357-59. The Court noted that Congress expressly prescribed in the 
URAA that § 1675(a)(4) “must be applied prospectively on or after Jan- 
uary 1,1995for 19 U.S.C. § 1675reviews.”Id.24CITat___—«, 94 F Supp. 
2d at 1359 (citing § 291 of the URAA). 

Because Commerce’s duty absorption inquiry, its methodology and 
the parties’ arguments are practically identical to those presented in 
SKF USA Inc., the Court adheres to its reasoning in SKF USA Inc. The 
statutory scheme clearly provides that the inquiry must occur in the sec- 
ond or fourth administrative review after the publication of the anti- 
dumping duty order, not in any other review, and upon the request of a 
domestic interested party. Accordingly, the Court finds that Commerce 
did not have statutory authority to undertake a duty absorption inves- 
tigation for the antidumping duty orders in dispute here. The Court re- 
mands this case to Commerce with instructions to annul all findings and 
conclusions made pursuant to the duty absorption inquiry conducted 
for the subject review in accordance with this opinion. 


IT. Denial of Price-Based LOT Adjustment for CEP Sales 

NTN contends that Commerce improperly denied a price-based LOT 
adjustment for CEP sales made in the United States market at an LOT 
different from the home market sales.? See NTN’s Mem. at 37-39; 
NTN’s Reply at 3. In particular, NTN argues, inter alia, that Commerce 
incorrectly determined NTN’s CEP LOT because Commerce failed to 
use the sale to the first unaffiliated purchaser in the United States to 
determine NTN’s CEP LOT. See NTN’s Mem. at 38; NT'N’s Reply at 4. 
NTN requests that the Court remand the LOT issue to Commerce to 
grant NTN a price-based LOT adjustment for its CEP sales. See NTN’s 
Mem. at 39; NTN’s Reply at 4. 

Commerce, in turn, argues that it properly determined the LOT for 
NTN’s CEP sales based upon the CEP See Def.’s Mem. at 37. Commerce 
deducted expenses and profit from the price to the first unaffiliated 


3 For a complete discussion of background information and the statutory provisions at issue, the reader is referred to 
this Court’s decision in N7'N Bearing, 24 CIT at , 104 F. Supp. 2d at 125-128. 
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purchaser in the United States pursuant to §1677a(d) since 
§ 1677b(a)(7)(A) (1994) provides for an LOT adjustment and requires 
Commerce to compare normal value (“NV”) to CEP rather than to the 
unadjusted starting price of CEP See id. (citing Final Results, 63 Fed. 
Reg. at 2577). Commerce points out that CEP is defined in § 1677a(b) 
(1994) as the price to the “unaffiliated purchaser in the United States as 
adjusted” under § 1677a(d). Def.’s Mem. at 40. According to Commerce, 
the adjusted CEP price is to be compared to prices in the home market 
based on the same LOT whenever it is practicable, when it is not practi- 
cable and the LOT difference affects price comparability, Commerce 
makes an LOT adjustment. See id. at 34, 36. Commerce makes a CEP 
offset when Commerce is not able to quantify price differences between 
the CEP LOT and the LOT of the comparison sales, and if NV is estab- 
lished at a more advanced state of distribution than the CEP LOT. See 
id. at 36. 

Therefore, Commerce claims that it properly denied an LOT adjust- 
ment for NTN’s CEP sales because NTN did not have a home-market 
LOT equivalent to the CEP LOT, makingit impossible for Commerce to 
quantify the difference in price between the CEP LOT and the home 
market LOT. See id. Because the home market LOT was at a more ad- 
vanced stage of distribution than the CEP LOT, Commerce made a CEP 
offset pursuant to 19 U.S.C. § 1677b(a)(7)(B). See id. 

Timken generally agrees with Commerce’s positions. See Timken’s 
Resp. at 67-69. 

In Micron Tech., Inc. v. United States (“Micron”), 243 F.3d 1301 (Fed. 
Cir. 2001), the Court of Appeals for the Federal Circuit (“CAFC”) held 
that the plain text of the antidumping statute and the Statement of Ad- 
ministrative Action (“SAA”)* require Commerce to deduct the expenses 
enumerated under § 1677a(d) before making the LOT comparison.° The 
court examined § 1677b(a)(1)(B)(i) (1994), which provides that Com- 
merce must establish NV “to the extent practicable, at the same level of 
trade as the export price or [CEP],” and § 1677a(b), which defines CEP 
as “the price at which the subject merchandise is first sold (or agreed to 
be sold) in the United States * * * as adjusted under subsections (c) and 
(d) of this section.” (Emphasis supplied). The court concluded that, “[as] 
[r]ead together, these two provisions show that Commerce is required to 
deduct the subsection (d) expenses from the starting price in the United 
States before making the level of trade comparison.” Micron, 243 F.3d at 
1315. The court further stated that this conclusion is mandated by the 
SAA, which states that “‘to the extent practicable, [Commerce should] 


4TheSAA represents “an authoritative expression by the Administration concerning its views regarding the inter- 
pretation and application of the Uruguay Round agreements.” H.R. Doc. 103-316, at 656 (1994), reprinted in 1994 
US.C.C.A.N. 4040. “It is the expectation of the Congress that future ain will observe and apply the inter- 
pretations and commitments set out in this Statement.” Jd.; see also 19 U.S.C. § 3512(d) (1994) (“The statement of 
administrative action approved by the Congress * * * shall be regarded as an caitiuiitidios expression by the United 
States concerning the interpretation and application of the Uruguay Round Agreements and this Act in any judicial 
proceeding in which a question arises concerning such interpretation or application”). 

5 The CAFC’s decision effectively overturned the Court of International Trade’s determination with respect to this 
issue in Borden, Inc. v. United States (“Borden”), 22 CIT 233, 4 F. Supp. 2d 1221 (1998), rev’d 2001 WL 312232 (Fed. Cir. 
Mar. 12, 2001), a case discussed by the parties in the instant matter. 
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establish normal value based on home market (or third country) sales at 
the same level of trade as the constructed export price or the starting 
price for the export price.’” Jd. (citing SAA at 829). 

Thus, the Court finds that Commerce properly made § 1677a(d) ad- 
justments to NTN’s starting price in order to arrive at CEP and makeits 
LOT determination. The Court also finds that Commerce’s decision to 
deny NTN an LOT adjustment is supported by substantial evidence. 
Section 1677b(a)(7)(A) permits Commerce to make an LOT adjustment 
“if the difference in level of trade * * * involves the performance of dif- 
ferent selling activities[] and * * * is demonstrated to affect price com- 
parability, based on a pattern of consistent price differences between 
sales at different levels of trade in the country in which normal value is 
determined.” With respect to CEP sales, Commerce found that the same 
LOT as that of the CEP for merchandise under review did not exist for 
any respondent in the home market; therefore, Commerce was unable 
to “determine whether there was a pattern of consistent price differ- 
ences between the LOTs based upon the respondent’s home market 
sales of merchandise under review.” See Def.’s Mem. at 36. 

Commerce recognized that the SAA provides alternative methods for 
calculating LOT adjustments, but it determined “that it would have 
been inappropriate to apply a LOT adjustment to any respondent.” See 
id. Consequently, with respect to the CEP sales where Commerce was 
unable to quantify an LOT adjustment, Commerce, in accordance with 
§ 1677b(a)(7)(B) granted a CEP offset to respondents, including NTN, 
because the home market sales were at a more advanced LOT than the 
sales to the United States. See id. The Court finds that Commerce acted 
within the directive of the statute in denying the LOT adjustment and 
granting a CEP offset instead. See 19 U.S.C. § 1677b(a)(7). 


ITI. Commerce’s Reallocation of NTN’s Home Market and United States 
Selling Expenses Without Regard to LOT 


A. Background 


In its preliminary calculations, Commerce calculated NTN’s United 
States and home market selling expenses without regard to LOT. See Fi- 
nal Results, 63 Fed. Reg. at 2579. NTN argued that Commerce should 
have relied on NTN’s reported United States and home market selling 
expenses based on LOT instead of recalculating these selling expenses 
without regard to LOT. See id. Timken, in turn, contended that Com- 
merce should reject NTN’s selling expense allocations based on LOT be- 
cause such allocations bear no relationship to the way in which NTN 
incurs the expenses. See id. 

Commerce responded that for a majority of the expenses under this 
POR, it determined that NTN’s methodology for allocating its selling 
expenses based on LOTs did not bear any relationship to the manner in 
which NTN incurred these United States and home-market selling ex- 
penses and its methodology led to distorted allocations. See id. Com- 
merce asserts that in Timken Co. v. United States (“Timken I”), 20 CIT 
645, 930 F Supp. 621 (1996), Commerce was to accept “NTN’s LOT-spe- 
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cific allocations and per-unit LOT expense adjustment amounts only if 
NTN’s expenses demonstrably varied according to LOT.” Jd. (citing 
Timken I, 20 CIT at 653, 930 F Supp. at 629). Actingin accordance with 
Timken I, Commerce in its remand results did not allow NTN’s LOT- 
specific allocations “due to the lack of quantitative and narrative evi- 
dence on the record demonstrating that the expenses in question 
demonstrably varied according to LOT.” Final Resutls, 63 Fed. Reg. at 
2579. Since Commerce found during this POR that except for certain 
United States and home market packing material and packing labor ex- 
penses NTN did not provide “quantitative and narrative evidence” that 
its selling expenses are attributable to levels of trade, Commerce recal- 
culated NTN’s United States and home market selling expenses with- 
out regard to LOT.§ See id. at 2579-80. 


B. Contentions of the Parties 


NTN contends that Commerce’s decision to reallocate NTN’s selling 
expenses violates Commerce’s mandate to administer the antidumping 
laws. See NTN’s Mem. at 40. NTN notes that Commerce: (1) has accept- 
ed NTN’s methodology of allocating its selling expenses based on LOT 
in previous reviews; and (2) even stated that NTN’s “detailed and often 
complex U.S. expense reporting methodologies result in reasonable al- 
locations.” Jd. at 40-41 (quoting Final Results of Antidumping Duty Ad- 
ministrative Reviews and Revocation in Part of an Antidumping 
Finding on Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From Japan and Tapered Roller Bearings, Four Inches or 
Less in Outside Diameter, and Components Thereof, From Japan, 61 
Fed. Reg. 57,629, 57,636 (Nov. 7, 1996)). Moreover, NTN argues that 
Commerce’s rejection of NT'N’s reporting methodology on the basis of 
complexity is not a reasonable rationale for reallocating NTN’s selling 
expenses.’ NT'N’s Mem. at 39, 40. NTN contends that such reallocation 
has the effect of voiding Commerce’s LOT determination that different 
LOTs exist in the United States and Japan. See id. at 41. 

Commerce responds that there is no evidence of narrative or quanti- 
tative analysis tying the allocation method to the expenses. See Def.’s 
Mem. at 45. Commerce asserts that NTN only quantified the allocation 
itself and, therefore, the Court should sustain the agency’s recalculation 
of NTN’s United States and home market selling expenses. See id. at 46. 

Timken supports Commerce and argues that Commerce was correct 
in rejecting NTN’s allocation of United States and home-market selling 
expenses on an LOT-specific basis because “the record did not contain 
‘quantitative and narrative evidence demonstrating’ that sales at differ- 


© In support of its methodology, Commerce points out that the Court in NTN Bearing Corp. of Am. v. United States 
(“NTN”), 19 CIT 1221, 905 F Supp. 1083 (1995), stated that “‘|a]lthough NTN purports to show that it incurred differ- 
ent selling expenses at different trade levels, the record demonstrates that NTN’s allocation methodology does not 
reasonably quantify the expenses incurred at each level of trade.’” See Def.’s Mem. at 46 (quoting NTN, 19 CIT at 1234, 
905 F Supp. at 1094-95). 


7 The Court does not entertain NTN’s argument regarding Commerce’s rejection of NTN’s reporting methodology 
on the basis of complexity. Commerce corrected this statement in a memorandum to the file. See Def.’s Mem. at 46 
(citing Def.’s Mem. Ex. 2). 
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ent levels incurred different amounts of the expenses.” See Timken’s 
Resp. at 69 (quoting Final Results, 63 Fed. Reg. at 2580). 


C. Analysis 


The Court disagrees with NTN that it adequately supported its LOT 
adjustment claim for its reported United States and home-market sel- 
ling expenses. Although NTN purports to show that it incurred differ- 
ent selling expenses at different trade levels, the evidence to which it 
points does not show that its allocation methodology reasonably quanti- 
fies the United States and home-market selling expenses incurred at dif- 
ferent LOTs. See NTN Bearing, 24 CIT at _, 104 F. Supp. 2d at 
131-33; NTN, 19 CIT at 1234, 905 F Supp. at 1095. Given that NTN had 
the burden before Commerce to establish its entitlement to an LOT ad- 
justment, its failure to provide the requisite evidence compels the Court 
to conclude that it has not met its burden of demonstrating that Com- 
merce’s denial of the LOT adjustment was not supported by substantial 
evidence and was not in accordance with law. See NSK Ltd. v. United 
States (“NSK Ltd.”), 21 CIT 617, 635-36, 969 F. Supp. 34, 55 (1997), 
aff'd, NSK Ltd. v. Koyo Seiko Co., Ltd. (“NSK”), 190 F.3d 1321, 1330 
(Fed. Cir. 1999). 

Accordingly, the Court sustains Commerce’s recalculation of NTN’s 
United States and home market selling expenses without regard to lev- 
els of trade. 


IV. NTN’s Constructed Export Price Calculation 


A. NTN’s Constructed Export Price Calculation Without Regard to LOT 
1. Background 


In calculating CEP Commerce must reduce the starting price used to 
establish CEP by “the profit allocated to the expenses described in para- 
graphs (1) and (2)” of § 1677a(d). 19 U.S.C. § 1677a(d)(3). Under 19 
US.C. § 1677a(f) (1994), the “profit” that is deducted from this starting 
price is “determined by multiplying the total actual profit by [a] per- 
centage” calculated “by dividing the total United States expenses by 
the total expenses.” 19 U.S.C. § 1677a(f)(1) and (2)(A). Section 
1677a(f)(2)(B) defines “total United States expenses” as the total ex- 
penses deducted under § 1677a(d)(1) and (2), that is, commissions, di- 
rect and indirect selling expenses, assumptions, and the cost of any 
further manufacture or assembly in the United States. Section 
1677a(f)(2)(C) establishes a tripartite hierarchy of methods for calculat- 
ing “total expenses.” First, “total expenses” could be the “expenses in- 
curred with respect to the subject merchandise sold in the United States 
and the foreign like product sold in the exporting country” if Commerce 
requested such expenses for the purpose of determining NV and CEP Jd. 
§ 1677a(f)(2)(C)(i). If Commerce did not request these expenses, 
then “total expenses” are the “expenses incurred with respect to the 
narrowest category of merchandise sold in the United States and the ex- 
porting country which includes the subject merchandise.” 19 U.S.C. 
§ 1677a(f)(2)(C)(ii). If the data necessary to determine “total expenses” 
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under either of these methods is not available, then “total expenses” are 
the “expenses incurred with respect to the narrowest category of mer- 
chandise sold in all countries which includes the subject merchandise.” 
19 US.C. § 1677a(f)(2)(C) (iii). “Total actual profit” is based on whichev- 
er category of merchandise is used to calculate “total expenses” under 
§ 1677a(f)(2)(C). See 19 U.S.C. § 1677a(f)(2)(D). 

During this POR, NTN argued that profit levels differed by LOT and 
had an effect on prices and CEP profit and, therefore, Commerce should 
calculate CEP profit on an LOT-specific basis rather than for each class 
or kind of merchandise. See Final Results, 63 Fed. Reg. at 2570. NTN 
reasoned that § 1677a(f)(2)(C) “expresses a preference for the [CEP] 
profit calculations to be performed as specifically as possible and on the 
narrowest basis as possible.” Id. 

Commerce rejected NTN’s argument, concluding that: (1) “[nJeither 
the statute nor the SAA require[s] [Commerce] to calculate CEP profit 
on a basis more specific than the subject merchandise as a whole”; 
(2) basing the CEP-profit calculation on an LOT-specific basis would 
“add a layer of complexity to an already complicated exercise with no in- 
crease in accuracy”; and (3) a subdivision “of the CEP-profit calculation 
would be more susceptible to manipulation.” Jd. (Commerce also relied 
on its detailed explanation made in the sixth review of the antifriction 
bearings (“AFBs”).® 


2. Contention of the Parties 


NTN contends that Commerce erred by refusing to calculate CEP 
profit on an LOT-specific basis. See NTN’s Mem. at 16. Highlighting the 
“narrowest category of merchandise” language of § 1677a(f)(2)(C)(ii) 
and (iii), NTN argues that there is aclear statutory preference that prof- 
it be calculated on the narrowest possible basis. See id. at 17. Moreover, 
NTN claims that since CV profit is calculated by LOT and matchingis by 
LOT, CEP profit should be calculated to account for differences in LOT. 
Seeid. NTN asserts that the mere fact that a calculation is difficult is not 
a valid reason to sacrifice accuracy. See id. NTN further asserts that 
Commerce’s speculation that an adjustment is susceptible to manipula- 
tion provides no grounds for rejecting an adjustment. See id. at 16. 

Commerce responds that it properly determined CEP profit without 
regard to LOT. See Def.’s Mem. at 50. Commerce notes that § 1677a(f) 
does not refer to LOT, thatis, the statute does not require that CEP prof- 
it be calculated on an LOT-specific basis. See id. at 51. In addition, Com- 


8In the sixth AFB review, Commerce reasoned as follows: 


Neither the statute nor the SAA require[s] [Commerce] to calculate CEP profit on bases more specific than the 
subject merchandise as a whole. Indeed, while |Commerce] cannot at this time rule out the possibility that the facts 
of a particular case may require division of CEP profit, the statute and SAA, by referring to “the” profit, “total 
actual profit,” and “total expenses” imply that [Commerce] should prefer calculating a single profit figure. NTN’s 
suggested approach would also add a layer of complexity to an already complicated exercise with no guarantee that 
the result will provide any increase in accuracy. [Commerce] need not undertake such acalculation|.|/Sjee Daewoo 
Elecs. Co. v. International Union, 6 F.3d 1511, 1518-19 (Fed. Cir. 1993)(]. Finally, subdivision of the CEP-profit 
calculation would be more susceptible to manipulation. Congress has specifically warned us to be wary of such 
manipulation of the profit allocation[.] /SJee S. Rep. 103-412, 103d Cong., 2d Sess at 66-67). 

Final Results of Antidumping Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller Bear- 


ings) and Parts Thereof From France, Germany, Italy, Japan, Singapore, and the United Kingdom, 62 Fed. Reg. 2081, 
2125 (Jan. 15, 1997). 
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merce asserts that even assuming that a narrower basis for the 
CEP-profit calculation is warranted in some circumstances, NTN has 
not provided any factual support for such a deviation from Commerce’s 
standard methodology for calculating CEP profit. See id. at 52. Timken 
generally agrees with Commerce’s CEP-profit calculation. See Tim- 
ken’s Resp. at 59-60. 


3. Analysis 


Section 1677a(f), as Commerce correctly notes, does not make any ref- 
erence to LOT. Accordingly, the Court’s duty under Chevron U.S.A. Inc. 
v. Natural Resources Defense Council, Inc. (“Chevron”), 467 U.S. 837 
(1984), is to review the reasonableness of Commerce’s statutory inter- 
pretation. See IPSCO, Inc. v. United States (“IPSCO”), 965 F2d 1056, 
1061 (Fed. Cir. 1992) (citing Chevron, 467 U.S. at 844). 

Commerce’s refusal to calculate CEP profit on an LOT-specific basis 
is reasonable and in accordance with law. See NTN Bearing, 24 CIT at 
___, 104 F Supp. 2d at 133-35. The language of the statute clearly con- 
templates that, in general, the “narrowest category” will include the 
class or kind of merchandise that is within the scope of an investigation 
or review. See id. Subsections (ii) and (iii) of § 1677a(f)(C)’s “total ex- 
pense” definition lead to such conclusion because both subsections refer 
to “expenses incurred with respect to the narrowest category of mer- 
chandise * * * which includes the subject merchandise.” See id. at 135. 
The term “subject merchandise” is defined as “the class or kind of mer- 
chandise that is within the scope of an investigation, a review, a suspen- 
sion agreement, an order under this subtitle or section 1303 of this title, 
or a finding under the Antidumping Act, 1921.” 19 U.S.C. § 1677(25) 
(1994). Accordingly, the Court finds that Commerce reasonably inter- 
preted § 1677a(f) in refusing to apply a narrower subcategory of mer- 
chandise such as one based on LOT. The Court, moreover, agrees with 
Commerce’s conclusion that a subdivision of the “CEP-profit calcula- 
tion would be more susceptible to manipulation,” aresult that Congress 
specifically warned Commerce to prevent. Final Results, 63 Fed. Reg. at 
2570. Finally, the Court agrees with Commerce that NTN failed to pro- 
vide adequate factual support of how the CEP-profit calculation was dis- 
torted by Commerce’s standard methodology. 


B. Inclusion of EP Sales in Calculation of NTN’s Constructed Export 
Price Profit 


1. Background 


Under 19 US.C. § 1677a(d)(3), Commerce must, in order to calculate 
CEP deduct “the profit allocated to the expenses described in” 19 U.S.C. 
§ 1677a(d)(1) and (2) from the price charged to the first unaffiliated pur- 
chaser in the United States. “Profit” is defined as “an amount deter- 
mined by multiplying the total actual profit by the applicable 
percentage,” 19 U.S.C. § 1677a(f)(1), and “actual profit” is defined as 
the “total profit earned * * * with respect to the sale of the same mer- 
chandise for which total expenses are determined * * *.” 19 U.S.C. 
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§ 1677a(f)(2)(D). The term “total expenses” means “all expenses in the 
first of [three] categories which applies and which are incurred by or on 
behalf of the foreign producer and foreign exporter of the subject mer- 
chandise and by or on behalf of the United States seller affiliated with 
the producer or exporter with respect to the production and sale of such 
merchandise* * *.” 19 U.S.C. § 1677a(f)(2)(C). The first category covers 
“expenses incurred with respect to the subject merchandise sold in the 
United States and the foreign like product sold in the exporting country 
** * ”19US.C. 1677a(f)(2)(C)(). “Subject merchandise,” in turn, is de- 
fined as “the class or kind of merchandise that is within the scope of * * * 
a review * * *.” 19 U.S.C. § 1677(25). 

In the Final Results, Commerce included EP sales in the calculation 
of CEP profit. See generally, 63 Fed. Reg. at 2570. 


2. Contentions of the Parties 


NTN contends that the statute clearly states that the adjustment of 
profit to the CEP is to be based on expenses incurred in the United 
States as a percentage of total expenses and that there is no provision in 
the statute for the inclusion of EP expenses or profit in this calculation. 
See NTN’s Mem. at 17-19. NTN deduces, therefore, that Commerce 
erred by including EP sales in the calculation of CEP profit. Jd. at 19. 

Specifically, NTN relies on the definition of the term “total expenses.” 
See 19 US.C. § 1677a(f)(2)(C). NTN maintains that the specific refer- 
ence to CEP within the definition precludes Commerce from the inclu- 
sion of EP expenses in the calculation of CEP profit. See NTN’s Mem. at 
17-18. NTN further states that “just as EP expenses cannot be consid- 
ered, it follows logically that sales revenue for EP sales also cannot be 
included [in the calculation of CEP profit)” since the definition of “total 
actual profit,” 19 U.S.C. § 1677a(f)(2)(D), “directly references the defi- 
nition of ‘total expenses.’” Jd. at 19. NTN, therefore, requests that EP 
sales be removed from NTN’s CEP profit adjustment calculation. See id. 

Commerce contends that the inclusion of revenues and expenses re- 
sulting from NTN’s EP sales in the calculation of CEP profit was in ac- 
cordance with the law because it was a reasonable interpretation of the 
statutory mandates of sections 1677a(f)(2)(C) and (D) and 1677(25) of 
Title 19. See Def.’s Mem. at 49. Specifically, Commerce points out that 
the term “subject merchandise” is defined as “‘the class or kind of mer- 
chandise that is within the scope of * * * areview * * *.’” Id. (quoting 19 
U.S.C. § 1677(25)). Commerce notes that the term “subject merchan- 
dise” is referred to in the statute that defines “total expenses,” see 19 
US.C. § 1677a(f)(2)(C)(i), and therefore, “total expenses” encompasses 
NTN’s EP and CEP sales. See Def.’s Mem. at 49. Commerce further ar- 
ticulates that: 


[t]he basis for total actual profit is the same as the basis for total 
expenses * * */see 19U.S.C. § 1677a(f)(2)(C)(1994)]. The first alter- 
native under [19 U.S.C. § 1677a(f)(2)(C)] states that, for purposes of 
determining profit, the term “total expenses” refers to all expenses 
incurred with respect to the subject merchandise sold in the United 
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States (as well as home market expenses). Thus, where the respon- 
dent makes both EP and CEP sales to the United States, sales of the 
subject merchandise would encompass all such transactions. 
Therefore, because NTN had EP sales, [Commerce] * * * included 
these sales in the calculation of CEP profit. 


Final Results, 63 Fed. Reg. at 2570. 

Commerce also points out that its September 4, 1997 policy bulletin 
explains that 19 U.S.C. § 1677a(f)(2)(D) “provides that the calculation of 
‘total actual profit’ is to include all revenues and expenses resulting 
from the respondent’s EP sales as well as from its CEP and home market 
sales.” Def.’s Mem. at 49 (citing Commerce’s Policy Bulletin 97.1 of Sep- 
tember 4, 1997). 

Timken agrees with Commerce and contends that Commerce reason- 
ably calculated CEP profit on the basis of all United States sales, includ- 
ing EP sales. See Timken’s Resp. at 60-61. In addition, Timken argues 
that the Court lacks jurisdiction over the issue of the inclusion of EP 
sales in the calculation of NTN’s CEP profit because Commerce did not 
ultimately make a CEP profit adjustment.? See Timken’s Resp. at 59 
(proprietary version). 


3. Analysis 


Based upon the above-defined statutory scheme, Commerce con- 
cluded that where a respondent made both EP and CEP sales, “sales of 
the subject merchandise” encompassed all such transactions and, there- 
fore, Commerce could reasonably interpret the statutory scheme as pro- 


viding that the calculation of total actual profit is to include all revenues 
and expenses resulting from the respondent’s EP sales as well as from 
its CEP and home-market sales. See Def.’s Mem. at 49. Commerce’s Sep- 
tember 4, 1997 policy bulletin provides: 


The calculation of total actual profit under [19 US.C. 
§ 1677a(f)(2)(D)] includes all revenues and expenses resulting from 
the respondent’s [EP] sales as well as from its constructed export 
price and home market sales. * * * The basis for total actual profit is 
the same as the basis for total expenses under [19 US.C. 
§ 1677a(f)(2)(C)]. The first alternative under this section * * * 
states that, for purposes of determining profit, the term “total ex- 
penses” refers to all expenses incurred with respect to the subject 
merchandise sold in the United States (as well as home market ex- 
penses). Thus, where the respondent makes both EP and CEP 


9 The Court is bewildered by Timken’s argument that the Court would be rendering an opinion on a moot issue had 
the Court decided to rule on the inclusion of EP sales in the calculation of NTN’s CEP profit. See Timken’s Resp. at 59 
(proprietary version). Timken’s reliance on Rose Bearings Ltd. v. United States (“Rose Bearings”), 14 CIT 801, 751 F. 
Supp. 1545 (1990), is misplaced since in that case, the Court held that it lacked jurisdiction after determining that the 
plaintiff did not have standing, that is, that the plaintiff was not a party to a “live case or controversy” since the plaintiff 
“was not subject to the antidumping duty order that it ha[d] appealed * * *.” Rose Bearings, 14 CIT at 802, 751 F. Supp. 
at 1546. Unlike the plaintiff in Rose Bearings, NTN could be affected by the challenge to Commerce's inclusion of EP 
sales in Commerce's calculation of CEP profit. See Final Results, 63 Fed. Reg. 2570. Therefore, this Court is correct in 
rendering a decision over the issue of Commerce’s inclusion of EP sales in the calculation of NTN’s CEP profit since 
NTN is a party to a live case or controversy. 
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[sales], sales of the subject merchandise would encompass all such 
transactions. 
Def.’s Mem. at 49. 
The SAA further clarifies the point and states the following: 


The total expenses are all expenses incurred by or on behalf of the 
foreign producer and exporter and the affiliated seller in the United 
States with respect to the production and sale of the first of the fol- 
lowing alternatives which applies: (1) the subject merchandise sold 
in the United States and the foreign like product sold in the export- 
ing country (if Commerce requested this information in order to de- 
termine the normal value and the constructed export price) * * *. 
H.R. DOC. 103-316 at 824. 

Based upon its interpretation of the statutory language and upon the 
SAA’s reference to CEP NTN claims that there are only two categories 
of expenses that Commerce could use in calculating CEP profit: those 
used to calculate NV and those used to calculate CEP See NTN’s Mem. 
at 18. Additionally, NTN states that just as EP expenses cannot be used 
in calculating CEP profit, neither can sales revenue be used for EP sales 
since the definition of “total actual profit” under 19 US.C. 
§ 1677a(f)(2)(D) refers to the definition of “total expenses” in 19 U.S.C. 
§ 1677a(f)(2)(C). See id. 

NTN, however, ignores two issues. To start, the first category of total 
expenses under § 1677a(f)(2)(C) is not limited to expenses incurred with 
respect to CEP sales made in the United States and the foreign like prod- 
uct sold in the exporting country. It also covers expenses incurred with 
respect to EP sales because it refers to “expenses incurred with respect 
to the subject merchandise sold in the United States”; the term “subject 
merchandise” is defined in 19 U.S.C. § 1677(25) as the class or kind of 
merchandise that is within the scope of a review; and the class or kind of 
merchandise in this review includes both CEP and EP sales. 

Second, as the SAA explains, the total expenses are all expenses in- 
curred with respect to the production and sale of the first of the three 
alternatives. In referring to the first category of expenses, the SAA spe- 
cifically refers to “the subject merchandise sold in the United States,” 
which by definition means the class or kind of merchandise which is 
within the scope of a review and, in this review, includes both CEP and 
EP sales. H.R. DOC. 103-316 at 824. 

For these reasons the Court is not convinced by NTN’s argument that 
Commerce’s interpretation of the statutory scheme is unreasonable and 
sustains Commerce’s inclusion of EP sales in the calculation of CEP 
profit. See Chevron, 467 U.S. 837. 


V. Commerce’s Recalculation of Credit Expenses for Constructed Export 
Price Sales 
A. Background 
During the POR, NTN calculated its United States credit expense for 


CEP sales on a customer-specific basis. See NTN’s Mem. at 23-24 and 
Ex. “U.S. Verification Report.” “NTN calculated the average days of 
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payment for each customer, and multiplied the average number of days 
by the interest rate to arrive at a credit expense.” Def.’s Mem. at 53. 

During the review, Timken contended that Commerce “should recal- 
culate NTN’s US. credit expense because NTN reported a customer- 
specific average credit expense rather than a transaction-specific credit 
expense” thereby producing distortive results. Final Results, 63 Fed. 
Reg. at 2571. Timken noted that NTN “provided the necessary informa- 
tion on record to recalculate a credit expense on a transaction-specific” 
basis. Id. 

NTN responded that its credit expense should not be recalculated be- 
cause Commerce had accepted NTN’s methodology of reporting a cus- 
tomer-specific credit expense in previous AFB reviews and “verified the 
accuracy of NTN’s data” for this and other reviews.!° See id. at 2572; see 
also NTN’s Mem. at 23 (citing 1997 Final Results, 62 Fed. Reg. 54,043, 
54,066-54,067 [sic].1 

Commerce agreed with Timken with regards to CEP sales, finding: 


We have data on the record which allows us to calculate a transac- 
tion-specific credit expense for CEP sales. Therefore, we have recal- 


culated NTN’s credit expense using the dates of payment which 
NTN reported. 


Final Results, 63 Fed. Reg. at 2572. 


B. Contentions of the Parties 


NTN notes that Commerce has accepted NTN’s calculation of credit 
expenses on a customer-specific basis for previous antidumping duty or- 


ders on AF Bs from Japan. See NTN’s Mem. at 23. NTN contends that 
since “NTN has not modified its reporting methodology, and [Com- 
merce] verified NTN’s reported expenses, it is inappropriate and con- 
trary to law for [Commerce] to modify NTN’s reported data.” Id. 
Moreover, NTN asserts that Commerce’s recalculation of NTN’s credit 
expense on a transaction-specific basis, rather than the use of NTN’s re- 
ported customer-specific credit expense, constitutes unlawful use of 
facts available under 19 U.S.C. § 1677e (1994). See id. at 23-25. 
Commerce asserts that its “questionnaire instructed [NTN] as to the 
proper method for calculating and reporting credit expenses.” Def.’s 
Mem. at 52 and Ex. 3. In particular, Commerce’s preference for the re- 
porting of credit expenses is that they be reported on a transaction-spe- 
cific basis rather than on an average or allocated basis. See Def.’s Mem. 
at 52-53. However, Commerce claims that when a company’s records do 


10 NTN cites toa past administrative review for NTN’s proposition that Commerce has previously accepted NTN’s 
methodology of reporting a customer-specific credit expense. See NTN’s Mem. at 23 (citing Final Results of Antidump- 
ing Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Romania, Singapore, Sweden and the United Kingdom (“1997 Final Results”), 
62 Fed. Reg. 54,043, 54,066-54,067 [sic] (October 17, 1997). In that review, Commerce allowed NTN to calculate its 
United States credit expense for EP sales on a customer-specificbasis since NTN could not report its credit expenses on 
a transaction basis. See 1997 Final Results at 54,053. However, with regards to CEP sales, Commerce recalculated 
NTN’s credit expense on a transaction-specific basis since NTN provided transaction-specific information to Com- 
merce. See id. Therefore, the Court holds that Commerce’s prior methodology does not require Commerce to use 
NTN’s customer-specific reported and verified data when NTN provides transaction-specific information allowing for 
the calculation of credit expense on a transaction-specific basis. 


11 The Court assumes that the correct citation is 1997 Final Results, 62 Fed. Reg. 54,043, 54,053. 
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not permit transaction-specific reporting, Commerce has permitted use 
of average or allocated expenses, that is, customer-specific reporting. 
See id. at 53. Commerce argues that since NTN provided the necessary 
information on record which permitted a transaction-specific calcula- 
tion of NTN’s United States credit expenses for CEP sales, Commerce 
properly exercised its preference and recalculated the expenses on such 
a basis. See id. at 53-54. Additionally, Commerce contends that NTN’s 
argument declaring Commerce’s recalculation of credit expense on a 
transaction-specific basis as “impermissible use of facts available” un- 
der 19 U.S.C. § 1677e has no merit since Commerce did not resort to any 
data other than that reported by NTN. See id. at 54. 

Timken agrees with Commerce, noting that, consistent with the anti- 
dumping statute, Commerce has a preference for transaction-specific 
reporting of credit expenses since actual costs allow Commerce to deter- 
mine “the most accurate dumping margins possible.” Timken’s Resp. at 
65. Timken notes that Commerce’s questionnaire requesting informa- 
tion indicated a strong preference for reporting credit expenses on a 
transaction-specific basis. See id. Since the record contained informa- 
tion reported by NTN that permitted more precise credit expense cal- 
culations, that is, transaction-specific payment dates for NTN’s CEP 
sales, Timken contends that Commerce properly recalculated NTN’s 
United States credit expenses on a transaction-specific basis. See id. 
Also, Timken asserts that Commerce’s use of NTN’s reported verified 
sale and payment dates to recalculate NTN’s credit expense on a trans- 


action-specific basis does not constitute the unlawful “use of facts avail- 
able.” See id. 


C. Analysis 


The Court disagrees with NTN that Commerce is now prohibited 
from using transaction-specific reporting of NTN’s United States credit 
expense merely because Commerce had accepted NTN’s customer-spe- 
cific reporting of such expenses in previous AFB reviews and verified the 
accuracy of NTN’s data for this and other reviews. Commerce does not 
have to adhere to its customer-specific reporting methodology for calcu- 
lating credit expenses when a respondent provides the necessary infor- 
mation on record for calculating such expenses on a more accurate and 
preferred basis, that is, a transaction-specific basis. See generally NSK 
Ltd. v. United States (“NSK 1995”), 19 CIT 1013, 1027, 896 F Supp. 
1263, 1275 (1995), rev’d on other grounds, 115 F.3d 965 (Fed. Cir. 1997), 
(noting that Commerce does not have to “adhere to its prior reporting 
methodology, especially where Commerce is striving for more accuracy” 
and explaining that “[d]irect selling expenses are incurred with respect 
to specific transactions. Credit, for example, is a selling expense which is 
only incurred when credit is extended under the terms of sale. Because 
credit expense is a direct expense, it should be tied to the transaction for 
which it was incurred”). 

The Court also finds that NTN’s argument that Commerce’s recal- 
culation of NTN’S United States credit expense on a transaction-specif- 
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ic basis constitutes the unlawful “use of facts available” under 19 U.S.C. 
§ 1677e has no merit since NTN clearly misreads the clear language of 
that statute. The antidumping statute mandates that Commerce use 
“facts otherwise available” (commonly referred to as “facts available”) 
if “necessary information is not available on the record” of an antidump- 
ing proceeding. 19 U.S.C. § 1677e(a)(1). In addition, Commerce may use 
facts available where an interested party or any other person: (1) with- 
holds information that has been requested by Commerce; (2) fails to pro- 
vide the requested information by the requested date or in the form and 
manner requested, subject to 19 U.S.C. § 1677m(c)(1), (e) (1994); (3) sig- 
nificantly impedes an antidumping proceeding; and (4) provides infor- 
mation that cannot be verified as provided in 19 U.S.C. § 1677m(i) 
(1994). See 19 U.S.C. § 1677e(a)(2)(A)-(D). Section 1677e(a) provides, 
however, that the use of facts available shall be subject to the limitations 
set forth in 19 U.S.C. § 1677m(d)(1994). 

The legislative goal behind Commerce’s right to use facts available is 
to “induce respondents to provide Commerce with requested informa- 
tion in a timely, complete, and accurate manner * * *.” National Steel 
Corp. v. United States, 18 CIT 1126, 1129, 870 F Supp. 1130, 1134 
(1994). Consequently, Commerce enjoys very broad, although not un- 
limited, discretion with regard to the propriety of its use of facts avail- 
able. See generally, Olympic Adhesives, Inc. v. United States, 899 F.2d 
1565 (Fed. Cir. 1990) (acknowledging Commerce’s broad discretion with 
regard to the use of facts available but pointing out that Commerce’s re- 
sort to facts available is an abuse of discretion where the information 
Commerce requests does not and could not exist). 

During the review at issue, NTN complied with Commerce’s request 
for data by providing the necessary information on record which per- 
mitted a transaction-specific calculation of NTN’s United States credit 
expenses for CEP sales. See Final Results at 2572. Since Commerce did 
not resort to any data other than that reported by NTN, Commerce’s re- 
calculation of NTN’s United States credit expense on a transaction-spe- 
cific basis did not constitute the unlawful use of “facts available” under 
19 US.C. § 1677e. 

Accordingly, the Court finds that Commerce’s recalculation of NTN’s 
United States credit expense on a transaction-specific basis was sup- 
ported by substantial evidence and in accordance with law. 


VI. Denial of an Adjustment to United States Indirect Selling Expenses 
for Interest Allegedly Incurred in Financing Cash Deposits for 
Antidumping Duties 

A. Background 


During the review, NTN claimed a downward adjustment to its re- 
ported United States indirect selling expenses for imputed interest ex- 
penses allegedly incurred in financing cash deposits for antidumping 
duties. See Final Results, 63 Fed. Reg. at 2570-71. Commerce denied the 
adjustment and determined that such an interest offset to NTN’s indi- 
rect selling expenses is inappropriate, whether based on actual interest 
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expenses or an imputed amount allegedly associated with financing 
cash deposits. See id. at 2571. Commerce thereby deducted the entire 
amount of NTN’s reported indirect selling expenses, including all inter- 
est, from the CEP See Def.’s Mem. at 55-56. 

Commerce noted that 19 U.S.C. § 1677a(d)(1), which provides for the 
deduction of certain selling expenses from CEP that were “incurred by 
or for the account of the producer or exporter, or the affiliated seller in 
the United States, in selling the subject merchandise,” does not precise- 
ly define what constitutes a selling expense; instead, Congress has given 
Commerce discretionary authority to determine what such an expense 
encompasses. See Final Results, 63 Fed. Reg. at 2571. Commerce ac- 
knowledged that in past reviews of the applicable antidumping duty 
orders, it determined that interest expenses incurred in financing anti- 
dumping duty cash deposits were not considered selling expenses and 
thereby allowed an offsetting, financing-cost adjustment to United 
States indirect selling expenses. See id. For this review, however, Com- 
merce reconsidered its position and concluded that this offsetting fi- 
nancing-cost adjustment is inappropriate. See id. 

Commerce found that while under the statute it may allow a limited 
exemption from deductions from United States price for antidumping 
duty cash deposits and legal fees associated with participation in an an- 
tidumping case, it found no basis for extending this exemption to inter- 
est expenses allegedly incurred in financing the cash deposits. See id. 
The agency reasoned that there is a distinction “between business 
expenses that arise from economic activities in the United States and 
business expenses that are direct, inevitable consequences of an anti- 
dumping duty order.” Jd. Commerce determined that while cash depos- 
its and legal fees are incurred solely as a result of the existence of an 
antidumping order, “[f]inancial expenses allegedly associated with cash 
deposits are not a direct, inevitable consequence of an antidumpingduty 
order.” Jd. In particular, Commerce explained that although it may be 
true that some importers sometimes incur a cost if they borrow money 
in order to pay for cash deposits of antidumping duties, it is a fundamen- 
tal principle that: 


“({mJoney is fungible. If an importer acquires a loan to cover one op- 
erating cost, that may simply mean that it will not be necessary to 
borrow money to cover a different operating cost.” Companies may 
choose to meet obligations for cash deposits in a variety of ways that 
rely on existing capital resources or that require raising new re- 
sources through debt or equity. For example, companies may choose 
to pay deposits by using cash on hand, obtaining loans, increasing 
sales revenues, or raising capital through the sale of equity shares. 
In fact, companies face these choices every day regarding all their 
expenses and financial obligations. There is nothing inevitable 
about a company having to finance cash deposits and there is no 
way for [Commerce] to trace the motivation or use of such funds 
even if it were. 
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Id. (quoting Preliminary Results, 62 Fed. Reg. at 47,455). Commerce 
also noted that “the calculation of the dumping margins should not vary 
depending on whether a party has funds available to pay cash deposits or 
requires additional funds in the form of loans.” Preliminary Results, 62 
Fed. Reg. at 47,455. 

Moreover, Commerce determined that it should not impute an 
amount for any interest costs that would theoretically be associated 
with financing actual cash deposits of antidumping duties. Final Re- 
sults, 63 Fed. Reg. at 2571. Commerce reasoned that 


[t}here is no real opportunity cost associated with cash deposits 
when the paying of such deposits is a precondition for doing busi- 
ness in the United States. * * * Companies cannot choose not to pay 
cash deposits if they want to import nor can they dictate the terms, 
conditions, or timing of such payments. 


Id. 


B. Contentions of the Parties 


NTN claims that Commerce’s rationale for denying NTN’s adjust- 
ment for interest expenses is flawed because irrespective of how a com- 
pany opts to finance the cash deposits for antidumping duties, the 
amount of cash deposited will have to be made up by financing some- 
thing else, a result that is a direct inevitable consequence of the anti- 
dumping duty order. See NTN’s Mem. at 20. NTN also asserts that if 
Commerce were to allow the interest expenses from cash deposits from 
prior reviews to affect the dumping margin calculations of present re- 
views, a never-ending cycle would follow that would prevent Commerce 
from ever revoking the antidumping duty order. See id. at 21. 

Further, NTN notes that Commerce has repeatedly taken the position 
that interest expenses incurred in financing cash deposits of antidump- 
ing duties cannot be properly treated as indirect selling expenses and, 
therefore, has allowed for an interest-expense adjustment on antidump- 
ing duty cash deposits. See id. at 20-22 (citations omitted). NTN asserts 
that Commerce’s decision to alter its prior methodology is “unreason- 
able and internally-contradictory.” NTN’s Reply at 7. 

NTN also asserts that this Court has consistently upheld the interest- 
expense adjustment to indirect selling expenses when Commerce has 
granted it and has remanded to Commerce to allow the adjustment 
when the agency has denied it. See NTN’s Mem. at 22-23 (citations 
omitted). In particular, NTN argues that Federal-Mogul Corp. v. United 
States (“Federal-Mogul”), 20 CIT 1438, 1440-41, 950 F Supp. 1179, 
1182-83 (1996), clearly refutes Commerce’s decision to deny NTN’s in- 
terest-expense adjustment. See id. at 22. In particular, NTN notes the 
court in Federal-Mogul found that there was no support for a domestic 
party’s “assertion that any expense related to antidumping proceedings 
is automatically a selling expense related to the sale of the subject mer- 
chandise. Indeed, pursuant to the rationale of [Daewoo Elecs. Co. v. 
United States (“Daewoo”), 13 CIT 253, 270, 712 F Supp. 931, 947 
(1989)], such expenses are not necessarily selling expenses.” Jd. at 22 
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(quoting Federal-Mogul, 20 CIT at 1440-41, 950 F Supp. at 1183). NTN 
points out that the court in Federal-Mogul found that, similar to the 
Daewoo court’s holding that legal expenses related to antidumping pro- 
ceedings are not selling expenses, the interest expenses at issue did not 
qualify as selling expenses because they were not related to the sale of 
merchandise, but to NTN’s participation in the antidumping proceed- 
ing. Seeid. NTN also notes that in NSK Ltd., 21 CIT at 637, 969 F Supp. 
at 55, the Court reaffirmed its decision in Federal-Mogul to allow NTN’s 
adjustment for interest expenses on antidumping duty cash deposits. 
See id. at 23. NTN contends that Commerce’s decision to alter its policy 
is unreasonable and there is no danger that an interest-expense adjust- 
ment to indirect selling expenses would be used to “mask dumping.” See 
id.; NTN’s Reply at 7. 

Commerce argues that its decision to deny the offset was within its 
discretion. See Def.’s Mem. at 57. Commerce also argues that it may 
change its methodology if it presents a reasonable basis for departing 
from its previous practice. See id. at 57-59. Further, Commerce con- 
tends that the interest expenses allegedly incurred with financing anti- 
dumping duty cash deposits are ordinary interest expenses and, 
therefore, not deductible from United States indirect selling expenses. 
See id. at 59. 

Timken asserts that Commerce reasonably denied the offset, because 
allowing United States selling expenses to be reduced in the manner 
claimed by NTN encourages dumping. See Timken’s Resp. at 63. Specif- 
ically, Timken argues that an adjustment for NTN’s interest expenses 
on antidumping duty cash deposits would “allow NTN to mask present 
dumping through alleged interest used to finance past cash deposits.” 
Id. Timken contends for example that: 


the interest might be equal to five percent of the value of U.S. sales 
in the present review. Under NTN’s approach, the Commerce De- 
partment would be required to offset expenses attributable to sales 
made during the present administrative review with interest im- 
puted to past cash deposits. Thus, the importer may sell at prices 
five percent less than fair value without being found to have 
dumped. The Commerce Department would offset reductions 
amounting to five percent of U.S. sales prices with the five percent 
imputed interest. The offset would mask the importer’s dumping, 


and the importer would escape the coverage of the antidumping 
duty law. 


Id. Timken also argues that other than NTN’s reported “amount of im- 
puted interest attributable to its cash antidumping duty deposits,” 
there is no evidence that NTN actually obtained loans for the purpose of 


posting cash deposits. Jd. at 64. Therefore, there is no factual basis for 
the adjustment. See id. 


C. Analysis 


Although NTN correctly points out that interest expenses incurred 
on financing antidumping cash deposits are not “selling expenses,” see 
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Federal-Mogul, 20 CIT at 1441, 950 F Supp. at 1183, the Court disagrees 
that Commerce in this review is prevented from altering its methodolo- 
gy of making adjustments to United States indirect selling expenses. 
This Court has noted that “Commerce may, in certain circumstances, 
reasonably change its methodology from review to review.” Timken Co. 
v. United States (“Timken”), 21 CIT 1313, 1332, 989 F Supp. 234, 250 
(1997), vacated in part on other grounds, 1 F. Supp. 2d 1390, 1393 (1998) 
(allowing Commerce to alter its methodology with respect to interest ex- 
penses incurred for financing cash deposits). 

Consequently, since 19 U.S.C. § 1677a(d) does not provide clear guid- 
ance with respect to the adjustment, the issue for the Court is whether 
Commerce’s interpretation of the statute was reasonable. The Court 
finds that Commerce reasonably interpreted the statute by concluding 
that financing expenses incurred on antidumping duty cash deposits are 
not an inevitable consequence of the antidumping duty order and that, 
with respect to imputed interest costs, there is no real opportunity cost 
associated with cash deposits when the paying of such deposits is a pre- 
condition for doing business in the United States. Further, the Court 
finds that NTN failed to provide any evidence on record that supports 
the fact that NTN actually or approximately incurred the alleged inter- 
est expenses on antidumping duty cash deposits. Commerce acted ratio- 
nally in denying NTN’s claimed interest-expense adjustment and, 
therefore, Commerce’s determination is sustained. 


VII. Valuation of Major Inputs From Affiliated Suppliers 
A. Statutory Background 


The NV of the subject merchandise is, in pertinent part, “the price at 
which the foreign like product is first sold * * * for consumption in the 
exporting country.” 19 U.S.C. § 1677b(a)(1)(B)(i). However, whenever 
Commerce has “reasonable grounds to believe or suspect” that sales of 
the foreign like product under consideration for the determination of 
NV have been made at prices which represent less than the COP of that 
product, Commerce shall determine whether, in fact, such sales were 
made at less than the COP See 19 US.C. § 1677b(b)(1) (1994). A 
“reasonable ground” exists if Commerce disregarded below-cost sales 
of a particular exporter or producer from the determination of NV in 
the most recently completed administrative review. See 19 U.S.C. 
§ 1677b(b)(2)(A)(ii). If Commerce determines that there are sales below 
the COP and certain conditions are present under § 1677b(b)(1)(A)-(B), 
it may disregard such below-cost sales in the determination of NV. See 
id. 

Additionally, the special rules for the calculation of COP or CV con- 
tained in 19 U.S.C. § 1677b(f)(2)-(3) (1994), provide that, in a transac- 
tion between affiliated persons as defined in 19 U.S.C. § 1677(33) (1994), 
Commerce may disregard either the transaction or the value of a major 
input. 

Section 1677b(f)(2) provides that Commerce may disregard an affili- 
ated-party transaction when “the amount representing [the transac- 
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tion or transfer price] does not fairly reflect the amount usually 
reflected in sales of merchandise under consideration in the market un- 
der consideration [that is, an arms-length or market price].” If such “a 
transaction is disregarded * * * and no other transactions are available 
for consideration,” Commerce shall value the cost of an affiliated-party 
input “based on the information available as to what the amount would 
have been if the transaction had occurred between persons who are not 
affiliated,” that is, based on an arms-length or market value. 19 U.S.C. 
§ 1677b(f)(2) (“fair-value” provision). 

Section 1677b(f)(3)’s “major input rule” directs that if (1) a transac- 
tion between affiliated companies involves the production by one of 
such companies of a “major input” to the merchandise produced by the 
other, and (2) Commerce has “reasonable grounds to believe or suspect” 
that the amount reported as the value of such input is below the COP 
then Commerce may calculate the value of the major input on the basis 
of the data available regarding such COP if such COP exceeds the mar- 
ket value of the input, as determined under § 1677b(f)(2). For purposes 
of § 1677b(f)(3), regulation 19 C.FR. § 351.407(b) (1998) provides that 
Commerce will value a major input supplied by an affiliated party based 
on the highest of (1) the actual transfer price for the input, (2) the mar- 
ket value of the input, or (3) the COP of the input. 


B. Factual Background 


Because Commerce disregarded sales that failed the below-cost sales 
test pursuant to § 1677b(b)(1) in the prior review with respect to 
NTN’s TRBs from Japan, Commerce determined pursuant to 
§ 1677b(b)(2)(A) (ii) that it had “reasonable grounds to believe or sus- 
pect” that sales of NTN’s foreign like product under consideration for 
the determination of NV in this POR might have been made at prices 
below the COP See Preliminary Results, 62 Fed. Reg. at 47,457. Conse- 
quently, pursuant to § 1677b(b)(1), Commerce initiated COP investiga- 
tions of NTN’s sales in the home market and, thereby, requested 
information relating to the COP and CV. See id. 

In its questionnaire for this POR, Commerce requested that NTN 
provide certain data regarding the valuation of major inputs received 
from affiliated suppliers and used to produce the merchandise under re- 
view during the cost calculation period. See Def.’s Mem. at 60; see also 
Def.’s Ex. 4. In particular, Commerce instructed NTN as follows: 

List the major inputs received from affiliated parties and used to 
produce the merchandise under review during the cost calculation 
period. * * * For each major input identified, provide the following 
information: 

a. the total volume and value of the input purchased from all 
sources by your company during the cost calculation period, 
and the total volume and value purchased from each affiliated 
party during the same period; 

b. the per-unit transfer price charged for the input by the af- 
filiated party (if the affiliated party sells the identical input to 
other, unaffiliated purchasers, provide documentation show- 
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ing the price paid for the input by the unaffiliated purchaser; if 
your company purchases the identical input from unaffiliated 
suppliers, provide documentation showing the unaffiliated 
party’s sales price for the input); and 

c. if you are responding to this section of the questionnaire in 
connection with an investigation of sales below cost, provide 
the per-unit cost of production incurred by the affiliated party 
in producing the major input. * * * 

Def.’s Ex. 4. 

In addition, Commerce requested that NTN “specify the basis used by 
[NTN] to value each major input for purposes of computing the sub- 
mitted COP and CV amounts (e.g., transfer price, cost of production).” 
Id. 

In its response to Commerce’s questionnaire, NTN: (1) identified 
NTN’s major inputs; (2) “submitted tables that identified its affiliated 
and unaffiliated suppliers for asample of the different major inputs used 
to produce TRBs” and compared transfer prices to the unaffiliated sup- 
plier’s prices which demonstrated that certain “transfer prices were 
lower than [what] NTN’s unaffiliated supplier charged for the same 
model”; (3) submitted tables containing COP data for a sample of cer- 
tain major inputs used to produce TRBs that NTN purchased from an 
affiliated supplier; and (4) “specified that [NTN] calculated COP and 
CV using transfer prices to value the identified major inputs” and 
“created a variable in its COP and CV database, ‘RELPTY,’ that identi- 
fied for each control number, the total percentage of affiliated party in- 
puts used in producing a particular TRB model.” Def.’s Mem. at 60-61 
(citing Def.’s Confidential Ex. 5). 

Subsequently, NTN “submitted revised exhibits that compared the 
weighted average transfer price, the weighted average COP and, in lim- 
ited instances, the market value for major inputs purchased from affili- 
ated suppliers.” Def.’s Mem. at 61; Def.’s Confidential Ex. 6. Commerce 
verified NTN’s COP and transfer price responses regarding the inputs 
but did not verify the market values for most of the major inputs be- 
cause, except for one affiliated supplier’s inputs, “there were no unaffili- 
ated suppliers of the identical components or services” that would allow 
NTN to provide market values for most major inputs. Def.’s Mem. at 62; 
Def.’s Confidential Ex. 7 at 24. Commerce also verified that for the affili- 
ated supplier’s inputs, that is, the one affiliated supplier for whom there 
were unaffiliated suppliers of identical components or services, “the 
market value was greater than the reported transfer price and * * * 
COP” Def.’s Mem. at 62. In the Preliminary Results, Commerce deter- 
mined that the appropriate value for the affiliated supplier’s major in- 
puts was market value since it was higher in amount than NTN’s 
transfer price or the affiliated supplier’s COP. See id.; Def.’s Confiden- 
tial Ex. 8 at 1. However, “Commerce was unable to identify the particu- 
lar TRB models that contained [the major inputs at issue] because 
NTN’s ‘RELPTY’ variables did not isolate these items.” Def.’s Mem. at 
62. Commerce, therefore, used “available information on the record” to 
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increase the transfer prices, that is, the prices of affiliated supplier’s in- 
puts that NTN used to calculate COP and CV, in order to reflect market 
value. Id. at 62-63. 

Commerce articulated its methodology of increasing the transfer 


prices of major inputs as reported by NTN in order to reflect market val- 
ue: 


To account for the difference between the fair value and the re- 
ported transfer price, we have increased NTN’s reported COP and 
CV by first calculating a weighted average percentage difference be- 
tween the fair value and the transfer price. We calculated this 
weighted average percentage difference * * * [by:] 


[1] determin[ing] the percentage of affiliated party pur- 
chases represented by [the affiliated supplier] * * *[;] 

[2] appl[ying] * * * this difference between fair value and 
transfer price for sampled purchases from [the affiliated sup- 
plier] * * *[;] 

{3] applying] this difference to each control number’s 
Relpty variable that NTN provided in its cost files[] (NTN’s 
Relpty variable provides the percentage of the value of the affil- 
iated party transfer price to the total cost of production or 
constructed value for each model). 


— The resulting value was then included in each model’s 
COP or CV. 


NTN’s Ex. “COP/CV Memorandum”; see also Final Results, 63 Fed. 
Reg. at 2573 and NTN’s Mem. at 25. 


C. Contentions of the Parties 


NTN contends that Commerce’s “adjustment to COP and CV for affil- 
iated-party inputs is distortive and should be eliminated.” Final Re- 
sults, 63 Fed. Reg. at 2572. Specifically, NTN asserts that Commerce 
erred when it used the results that it obtained from testing affiliated- 
party inputs on a sample basis to adjust COP and CV by using the high- 
est of transfer price, market price or the COP of the input for “all of 
NTN’s affiliated party inputs regardless of the fact that not all of these 
inputs contained [the particular affiliated supplier’s] retainers” at is- 
sue. NTN’s Reply at 8; see NTN’s Mem. at 25. NTN notes that Com- 
merce’s application of the adjustment to all of NTN’s affiliated party 
inputs resulted in double-counting of profit because—even if the price of 
a TRB’s input from the particular affiliated supplier at issue was above 
COP—an adjustment would still be made to the same input thereby add- 
ing “profit to the input that already includes a profit.” NTN’s Mem. at 
27; NTN’s Reply at 9. 

Additionally, NTN contends that 19 U.S.C. §§ 1677b(f)(2) and (3) nei- 
ther mandate nor imply Commerce’s methodology of valuing a major in- 
put purchased from an affiliated party at the highest of the COP 
transfer price or market price. See NTN’s Mem. at 26. NTN alternative- 
ly asserts that if Commerce’s adjustment was correct, Commerce could 
have used a more reasonable method by calculating “the weighted aver- 
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age difference between COP and transfer price for all [the major inputs 
at issue] sold to NTN.” Id. 

NTN also argues that Commerce’s single adjustment constituted an 
unwarranted use of adverse facts available because Commerce “used 
the sales of [a few major inputs at issue] which were sold [below] COP 
while disregarding those sales [of major inputs at issue which were sold 
above COP], to make a single adjustment.”!2 NTN’s Reply at 9; see 
NTN’s Mem. at 26. Additionally, NTN maintains that “NTN fully re- 
sponded to [Commerce’s] request for information on related party in- 
puts, including information such as COP data, pricing data for affiliated 
inputs and pricing data for non-affiliated inputs * * * [;] * * * NTN’s 
variable ‘RELPTY,’ identified for each control number, the total per- 
centage of affiliated party inputs used in producing a particular TRB 
model.” NTN’s Reply at 7-8. 

NTN, therefore, requests that the Court remand the matter and 
instruct Commerce “to accept NTN’s reported COP and CV for affili- 
ated party inputs.” NTN’s Mem. at 27. 

Commerce argues that it reasonably interpreted §§ 1677b(f)(2) and 
(f)(3) as requiring it to value a major input purchased from an affiliated 
person at the highest of the COP transfer price or market price. See 
Def.’s Mem. at 63-70. Consequently, Commerce asserts that based on its 
reasonable interpretation of 19 U.S.C. §§ 1677b(f)(2) and (f)(3) and 
“upon the record evidence * * *[,] Commerce determined that [the affil- 
iated supplier’s inputs at issue] should be valued using market prices 
* * * [given that] NTN’s submitted information revealed that ‘the mar- 
ket price of a retainer generally exceeded [the affiliated supplier’s] COP 
and NTN’s submitted transfer price.’” Jd. at 66 (citing Def.’s Confiden- 
tial Ex. 7 at 24). Commerce further maintains that since “‘NTN could 
not explain the difference between the transfer price and the market 
price[,|’ * * * Commerce properly rejected NTN’s submitted transfer 
price for [the affiliated supplier’s inputs] as the appropriate valuation 
for calculating COP and CV.” Def.’s Mem. at 66-67 (quoting Final Re- 
sults, 63 Fed. Reg. at 2573). 

Commerce also argues that it properly used information on the record 
to increase the transfer prices of the affiliated supplier’s inputs that 
NTN used to calculate COP and CV in order to reflect market value 
since “from the record evidence, Commerce was unable to identify the 
particular TRB models that contained [the major inputs at issue].” 
Def.’s Mem. at 62. Commerce further contends that its method of apply- 
ing sample results to all of NTN’s affiliated party transactions was rea- 
sonable because (1) NTN “did not identify by control numbers the TRB 


12 The Court is unconvinced that Commerce used adverse facts available in making its single adjustment to NTN’s 
COP and CV. Rather, Commerce, in order to value major inputs on a market value basis, only resorted to facts available 
since it used information on the record to increase the affiliated supplier’s transfer prices that NTN used to calculate 
COP and CV. See Def.’s Mem. at 62-63; Final Results, 63 Fed. Reg. 2572; cf. Ferro Union, Inc. v. United States (“Ferro”), 
23CIT___,__, 44 F Supp. 2d 1310, 1329 (1999) (stating that “[o]nce Commerce has determined under 19 U.S.C. 
§ 1677e(a) that it may resort to facts available, it must make additional findings prior to applying 19 U.S.C. § 1677e(b) 
and drawing an adverse inference”) and (setting forth that Commerce must clearly articulate: (1) “why it concluded 
that a party failed to comply to the best of its ability prior to applying adverse facts,” and (2) “why the absence of this 
information is of significance to the progress of [its] investigation”). Ferro, 23 CIT at__—, 44 F. Supp. 2d at 1331. 
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models that containea” the affiliated supplier’s major inputs in its COP 
and CV database; and (2) “Commerce’s adjustment factor was based 
upon only the portion of affiliated party inputs represented by [the affil- 
iated supplier at issue and therefore] * * * had a limited impact on 
NTN’s overall COP and CV calculations.” Jd. at 68. 

Commerce further notes that NTN’s assertion that Commerce’s ap- 
plication of the adjustment to all of NTN’s affiliated party inputs re- 
sulted in “double-counted profit * * * is irrelevant.” Jd. at 69. In 
particular, Commerce asserts that “[f]air market value and not the affil- 
iated supplier’s profit is the only pertinent issue for valuation purposes 
under 19 U.S.C. §§ 1677b(b)(f)(2) and (3) * * * [;] [p]rofitable sales do 
not determine whether prices charged between affiliated parties reflect 
fair market value.” Jd. Commerce also notes that even if profit were rele- 
vart, NTN does not provide record evidence that (1) the affiliated sup- 
plier’s inputs made profits on sales to NTN; and (2) Commerce 
double-counted profits in Commerce’s adjustment. See Def.’s Mem. at 
69. 

Commerce also argues that, contrary to NTN’s assertion that Com- 
merce could have used a more reasonable method if Commerce’s adjust- 
ment was correct, Commerce used NTN’s reported information during 
the administrative review to adjust NTN’s COP and CV. See id. at 70. 
Relying on PPG Indus., Inc. v. United States (“PPG”), 14 CIT 522, 532, 
746 F. Supp. 119, 129 (1990), Commerce maintains that “there is no ba- 
sis for reversing Commerce’s” chosen methodology in this instance. Id. 
(citing PPG, 14 CIT at 532, 746 F Supp. at 129). Moreover, Commerce 
asserts that NTN’s argument that Commerce distorted NTN’s dumping 
margin is not supported by record evidence. See id. 

Timken agrees with Commerce, noting that Commerce’s adjustment 
to NTN’s COP and CV was reasonable and, contrary to NTN’s asser- 
tions, did not result in a distorted antidumping margin. See Timken’s 
Resp. at 66. Timken asserts that Commerce’s use of information avail- 
able was authorized pursuant to §§ 1677b(f)(2) and (3) and was within 
the agency’s discretion since “the statute does not specify any specific 
method for selecting information available.” Id. Moreover, Timken 
maintains that Commerce’s application of information available to all 
sales with related party inputs * * * [was] reasonably determined * * * 
[because] the problem [Commerce] had identified was likely to affect all 
models with related party inputs.” Jd. at 67. 

Timken also asserts that, contrary to NTN’s assertions that 
§ 1677b(f)(3) does not support Commerce’s methodology because many 
of NTN’s inputs were not sold below cost and Commerce should have 
used an alternative methodology, the language of the statute requires 
“Commerce to act when ‘it has reasonable grounds to believe or suspect 
that an amount represented as the value of such input is less than the 
cost of such input.’” Jd. (quoting 19 U.S.C. § 1677b(f)(3)). 





98 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002 


D. Analysis 


The Court disagrees with NTN that Commerce erred in valuing each 
major input based on the highest of the input’s transfer price, market 
price or COP. This Court has consistently articulated that the plain lan- 
guage of § 1677b(f)(2) and (f)(3), as well as the legislative history of 
§ 1677b(f)(3), supports Commerce’s use of the highest of transfer price, 
market price or COP in valuing a major input supplied by an affiliated 
party. See Viraj Group, Ltd. v. United States,25CIT__, 162 F Supp. 2d 
656 (2001); SKF USA, Inc. v. United States,24CIT___,_—s_—id«sC «LO F. 
Supp. 2d 1257, 1267 (2000); Mannesmannrohren-Werke AG v. United 
States (“Mannesmannrohren-Werke”),23CIT__,__—ss—, 77 F Supp. 2d 
1302, 1310-12 (1999). 

Further, the Court finds that Commerce’s decision to resort to “facts 
otherwise available” in valuing NTN’s major inputs was in accordance 
with law. The antidumping statute mandates that Commerce use “facts 
otherwise available” if “necessary information is not available on the re- 
cord” of an antidumping proceeding. 19 U.S.C. § 1677e(a)(1). In addi- 
tion, Commerce may use facts available where “an interested party or 
any other person: (A) witholds information that has been requested by 
{[Commerce;] (B) fails to provide such information by the deadlines for 
submission of the information or in the form and manner requested, 
subject to [19 U.S.C. §§ 1677m(c)(1), (e);] (C) significantly impedes 
a proceeding * * * [; and] (D) provides such information * * * [that] 
cannot be verified as provided in section 1677m(i) ***.” Id. 
§ 1677e(a)(2)(A)-(D).18 Section 1677e(a) provides, however, that the use 
of facts available shall be subject to the limitations set forth in 19 U.S.C. 
§ 1677m(d). 

Section 1677m (1994), which was enacted as part of the URAA, is “de- 
signed to prevent the unrestrained use of facts available as to a firm 
which makes its best effort to cooperate with [Commerce].” Borden, 22 
CIT at 262, 4 F Supp. 2d at 1245, rev’d on other grounds, 2001 WL 
312232 (Mar. 12, 2001). Section 1677m(d), entitled “deficient submis- 
sions,” provides that if Commerce “determines that a response to a re- 
quest for information * * * does not comply with the request, the 
[agency] * * * shall promptly inform the person submitting the response 
of * * * the deficiency and * * * [provide] that person with an opportuni- 
ty to remedy or explain the deficiency.” If the remedial response or ex- 
planation provided by the party is found to be not satisfactory or is 
untimely, Commerce may, subject to § 1677m(e), disregard “all or part of 
the original and subsequent responses” in favor of facts available. 19 
US.C. § 1677m(d). 

As noted earlier, Commerce’s initial questionnaire, among other 
things, specifically requested that NTN provide (1) “the per-unit trans- 
fer price charged for the input by the affiliated party (if the affiliated 


13 Commerce does not indicate whether it relies on subsection (1) or (2) of § 1677e(a), the facts available provision. 
Based on the parties’ submitted papers, the Court assumes that Commerce used facts available since “necessary infor- 
mation [was] not available on the record.” 19 U.S.C. § 1677e(a)(1). 
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party sells the identical input to other, unaffiliated purchasers, provide 
documentation showing the price paid for the input by the unaffiliated 
purchaser; if [NTN] purchases the identical input from unaffiliated sup- 
pliers, provide documentation showing the unaffiliated party’s sales 
price for the input)”; and (2) “the basis used by [NTN] to value each ma- 
jor input for purposes of computing the submitted COP and CV amounts 
(e.g., transfer price, cost of production).” Def.’s Ex. 4. 

In response to Commerce’s questionnaire, NTN did: (1) “submit[] 
tables that identified its affiliated and unaffiliated suppliers for a sam- 
ple of the different major inputs used to produce TRBs[]” and compared 
transfer prices to the unaffiliated supplier’s prices which demonstrated 
that certain “transfer prices were lower than [what] NTN’s unaffiliated 
supplier [charged] for the same model”; and (2) “specified that [NTN] 
calculated COP and CV using transfer prices to value the identified ma- 
jor inputs” and “created a variable in its COP and CV database, 
‘RELPTY,’ that identified for each control number, the total percentage 
of affiliated party inputs used in producing a particular TRB model.” 
Def.’s Mem. at 60-61. According to NTN, “there were no unaffiliated 
suppliers of the identical components or services” that would allow 
NTN to provide market values for most major inputs. Jd. at 62. Howev- 
er, in its supplemental response, NTN revised its exhibits and compared 
“the weighted average transfer price, the weighted average COP and, in 
limited instances, the market value for major inputs purchased from af- 
filiated suppliers.” Jd. at 61. 

Commerce verified NTN’s COP and transfer price responses regard- 
ing the major inputs and for one affiliated supplier’s inputs, that is, the 
one affiliated supplier for whom there were unaffiliated suppliers of 
identical components or service, Commerce verified that “the market 
value was greater than the reported transfer price and * * * COP” Id. at 
62. Therefore, in the Preliminary Results, Commerce determined that 
the appropriate value for the affiliated supplier’s major inputs was mar- 
ket value since it was higher in amount than NTN’s transfer price or the 
affiliated supplier’s COP “As noted on page 24 of the June 13, 1997 
[Cost [VJerification [Rleport, NTN could not explain the difference be- 
tween the transfer price and the market price.” Final Results, 63 Fed. 
Reg. at 2573. Because Commerce was unable to identify from the record 
evidence the particular TRB models that contained the major inputs at 
issue, and NTN argues that it fully responded to Commerce’s request 
for information on related party inputs, Commerce’s resort to facts 
available in order to increase the transfer prices of the affiliated suppli- 
er’s inputs to reflect market value was appropriate. 

NTN’s argument that Commerce could have used a more reasonable 
method by calculating “the weighted-average difference between COP 
and transfer price for all [the major inputs at issue] sold to NTN” is 
without merit. Jd. “[Commerce] is given discretion in its choice of meth- 
odology as long as the chosen methodology is reasonable and [Com- 
merce’s] conclusions are supported by substantial evidence in the 
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record.” Federal-Mogul Corp. v. United States, 18 CIT 785, 807-08, 862 
F Supp. 384, 405 (1994) (citing Ceramica Regiomontana, S.A. v. United 
States, 10 CIT 399, 404-05, 636 F. Supp. 961, 966 (1986), aff'd, 810 F2d 
1137 (Fed. Cir. 1987)); see also Matsushita Elec. Indus. Co. v. United 
States, 750 F.2d 927, 936 (Fed. Cir. 1984) (stating that “[the Court’s] role 
is limited to deciding whether [Commerce’s] decision is unsupported by 
substantial evidence on the record, or otherwise not in accordance with 
law”). After careful examination of the record of this case and NTN’s 
assertion that Commerce’s chosen methodology distorted NTN’s dump- 
ing margin, the Court determines that Commerce’s methodology of ad- 
justing NTN’s COP and CV was in accordance with law. Accordingly, the 
Court finds that Commerce properly resorted to facts available in ad- 
justing NTN’s COP and CV. 


VIII. Commerce’s Exclusion of Certain Home Market Sales to Affiliated 
Parties From the Normal Value Calculation 


A. Background 


During the POR, NTN made home market sales to affiliated and unaf- 
filiated parties. In order to determine whether NTN’s affiliated-party 
sales could be used for purposes of calculating NV, Commerce conducted 
its standard arm’s-length test. See Final Results, 63 Fed. Reg. at 
2580-81. Specifically, Commerce compared NTN’s home market selling 
prices to NTN’s affiliated and unaffiliated parties by using Commerce’s 
99.5% arm’s-length test in which: 


[Commerce] calculated, for each model, the percentage difference 
between the weighted-average prices to the affiliated customer and 
all unaffiliated customers and then calculated, for each affiliated 
customer, the overall weighted-average percentage difference in 
prices for all models purchased by the customer. If the overall 
weighted-average price ratio for the affiliated customer was equal 
to or greater than 99.5 percent, [Commerce] determined that all 
sales to this affiliated customer were at arm’s-length. Conversely, if 
the ratio for a customer was less than 99.5 percent, [Commerce] de- 
termined that all sales to the affiliated customer were not at arm’s- 
length because, on average, the affiliated customer paid less than 
unaffiliated customers for the same merchandise. 


Preliminary Results, 62 Fed. Reg. at 47,457. Commerce, in accordance 
with 19 U.S.C. § 1677b(a)(5)(1994) and 19 C.ER. § 353.45(a) (1996), dis- 
regarded all of NTN’s sales to affiliated parties in its computation of NV 
because Commerce found that sales to NTN’s affiliated customers, on 
average, were lower than NTN’s prices to unaffiliated customers, that 
is, sales made to affiliated parties were not at arm’s length. See id.; see 
also Final Results, 63 Fed. Reg. at 2580-81. 


B. Contentions of the Parties 


NTN contends that Commerce erred in applying the arm’s-length 
test when it “compare[d] the weighted average price for unrelated sales 
to the price for individual related sales.” NTN’s Mem. at 42. To illus- 
trate its contention, NTN provides a hypothetical example attempting 
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to demonstrate that Commerce’s arm’s-length test is distortive since it 
does not compare average price for affiliated sales to average price for 
unaffiliated sales or individual price for affiliated sales to individual 
price for unaffiliated sales.!4 See id. Alternatively, NTN asserts that, 
should Commerce choose to retain its methodology of comparing indi- 
vidual sales to a weighted average margin, Commerce should lower the 
percentage of the arm’s-length test to “95% to reflect the true range of 
arm’s-length prices in these transactions and compensate for the distor- 
tive nature of the test.” NTN’s Reply at 11. 

NTN also argues that Commerce’s arm’s-length test was unreason- 
able since Commerce should have examined factors other than price in 
determining whether to include affiliated party sales when calculating 
NV. See NTN’s Mem. at 43. Specifically, NTN contends that Commerce 
erred in failing to examine: (1) “quantity of goods”; and (2) “payment 
terms of specific sales.” Id. According to NTN, all of these factors influ- 
ence the price of an affiliated party transaction and Commerce cannot 
make meaningful price comparisons without examining them. See id. 

Commerce responds that 19 U.S.C. § 1677b (1994) provides that: 


[i]f the foreign like product is sold or, in the absence of sales, offered 
for sale through an affiliated party, the prices at which the foreign 
like product is sold (or offered for sale) by such affiliated party may 
be used in determining normal value. 


Def.’s Mem. at 71 (quoting 19 U.S.C. § 1677b(a)(3) [sic] (emphasis sup- 
plied).!° 


Relying on the language of 19 U.S.C. § 1677b(a)(5), Commerce argues 
that it has broad discretion to determine whether sales to affiliated par- 
ties could be used in the calculation of NV since the language of the stat- 
ute indicates that Commerce “may, but need not, base NV upon the price 
paid by an affiliated party.” !® Def.’s Mem. at 71. In addition, Commerce 
points out that the regulation provides the following: 


If a producer or reseller sold such or similar merchandise to [an af- 
filiated party], [Commerce] ordinarily will calculate foreign market 
value based on that sale only if satisfied that the price is comparable 


14 Relying on its hypothetical example, NTN asserts that “NTN need not use evidence on the record to illustrate 
that [Commerce’s] methodology is flawed.” See NTN’s Reply at 11. The Court finds this argument to be without merit 
since it is well settled that record evidence is required to prove distortion of Commerce’s methodology. See Usinor Saci- 
lor v. United States (“Usinor”), 18 CIT 1155, 1159, 872 F. Supp. 1000, 1004 (1994)(upholding Commerce’s arm’s-length 
test as reasonable given the lack of evidence showing a distortion of price comparability); Torrington Co. v. United 
States (“Torrington Co.”), 21 CIT 251, 261, 960 F. Supp. 339, 348 (1997) (stating that the respondent “must do more 
than indicate a possible correlation between price and quantity” to support its argument that Commerce should con- 
sider quantity in Commerce’s arm’s-length test); NTN, 19 CIT at 1241, 905 F. Supp. at 1100 (upholding Commerce’s 
arm’s-length test as reasonable given the lack of “record evidence tending to show that, in application, Commerce’s test 
was unreasonable”); NSK, 190 F.3d at 1328 (affirming the judgment of the CIT that Commerce’s arm’s-length method- 
ology was reasonable given respondent’s mere reference to a hypothetical and lack of record evidence that Commerce’s 
methodology was unreasonable). 

15 The Court assumes that Commerce is relying on the language of 19 U.S.C. § 1677b(a)(5) and not § 1677b(a)(3). 

16 Commerce also relies on this Court’s decisions in Usinor, 18 CIT at 1159, 872 F. Supp. at 1004; NTN, 19 CIT at 
1241, 905 F. Supp. at 1100; and NSK Litd., 21 CIT at 637, 969 F. Supp. at 54, for the proposition that 19 U.S.C 
§ 1677b(a)(3) [sic] (1994) “granted to Commerce broad discretion to determine whether home market sales to related 
parties could be used to determine foreign market value.” See Def.’s Mem. at 71. 
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to the price at which the producer or reseller sold such or similar 
merchandise to [an affiliated] person not related to the seller. 
19 C.ER. § 353.45(a). 

Relying on both the statute and regulation, Commerce used its price- 
based arm’s-length test to examine the price comparability of NTN’s 
home market sales of affiliated and unaffiliated parties. Def.’s Mem. at 
72. Commerce argues that, since: (1) NTN has “failed to provide record 
evidence demonstrating that Commerce’s arm’s-length test distorted 
the price comparability analysis”; and (2) NTN failed to prove that Com- 
merce’s arm’s-length test was unreasonable, Commerce’s use of it’s 
arm’s-length test was in accordance with law. Id. at 73-74. Timken sup- 
ports Commerce’s contentions. See Timken’s Resp. at 70-71. 


C. Analysis 


The Court disagrees with NTN that Commerce’s arm’s-length test is 
unreasonable. Under the applicable statute, 19 U.S.C. § 1677b(a)(5), 
Commerce is allowed considerable discretion in deciding whether to in- 
clude affiliated party sales when calculating NV. See Usinor, 18 CIT at 
1158, 872 F Supp. at 1004. This Court has repeatedly upheld Com- 
merce’s arm’s-length test on the basis that respondents have failed to 
present “record evidence tending to show that * * * Commerce’s test 
was unreasonable.” NTW, 19 CIT at 1241, 905 F Supp. at 1100; See Tor- 
rington Co., 21 CIT at 261, 960 F Supp. at 348 (stating that the respon- 
dent “must do more than indicate a possible correlation between price 
and quantity” to support its argument that Commerce should consider 
quantity in Commerce’s arm’s-length test); NSK, 190 F3d at 1328 (af- 
firming the judgment of the CIT that Commerce’s arm’s-length meth- 
odology was reasonable given respondent’s mere reference to a 
hypothetical and lack of record evidence that Commerce’s methodology 
was unreasonable). Commerce’s arm’s-length method is reasonable. In 
addition, in this case, NTN’s hypothetical example supporting its asser- 
tion that Commerce’s arm’s-length method is distortive and Commerce 
should lower the percentage of the arm’s-length test to 95% in determin- 
ing comparability fails to prove that Commerce’s test is unreasonable, 
since it does not constitute record evidence demonstrating that NTN’s 
affiliated party prices were comparable to NTN’s unaffiliated party 
prices. 

The Court has also repeatedly rejected the argument that Commerce 
should consider additional factors, that is, factors other than price, 
when determining whether sales prices to affiliated and unaffiliated 
parties are comparable. The Court finds no basis under the circum- 
stances of this case to depart from its prior holdings in NTN Bearing, 24 
CIT at __—, 104 F. Supp. 2d at 148, and NTN, 19 CIT at 1241, 905 F. 
Supp. at 1099 (disagreeing “with NTN that Commerce’s arm[’]s-length 
test is flawed because Commerce did not take into account certain fac- 
tors proposed by NTN”). 

Accordingly, the Court upholds Commerce’s application of the arm’s- 
length test to exclude certain home market sales to affiliated parties 
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from the NV calculation as reasonable, in accordance with law and sup- 
ported by substantial evidence. 


IX. Depreciation of Idle Equipment and Write-Off of Production 
Equipment 

NTN contends that on line 297!" [sic] of Commerce’s margin pro- 
gram, Commerce “created a calculation for the depreciation of idle 
equipment * * * [that] was previously accounted for in [Commerce’s] 
calculation of GNA [sic]”!8 expense ratio. NTN’s Mem. at 46 (citing Ex. 
“Preliminary Analysis Memorandum”). NTN asserts that Commerce 
double-counted NTN’s depreciation of idle equipment and, thus, dis- 
torted NTN’s margin. See id.; see NTN’s Reply at 12. Therefore, NTN 
requests to remove the depreciation of idle equipment calculation from 
line 297 [sic] of Commerce’s margin program. See NTN’s Mem. at 46 
(citing Ex. “NTN Margin Program”). 

Commerce, in turn, argues that it did not double-count NTN’s de- 
preciation of idle equipment. See Def.’s Mem. at 74. In particular, Com- 
merce maintains that the depreciation of idle equipment and the 
write-off of production equipment and fixed property are not the same. 
See id. at 75. According to Commerce, although NTN properly included 
the depreciation of idle equipment in its G&A ratio, NTN excluded the 
write-off of production equipment and fixed property from its calcula- 
tion of COP and CV. See id. at 74-75 (citing Confidential Ex. 7 at 26); see 
also Def.’s Confidential Ex. 5. Therefore, Commerce argues that its ad- 
justment to COP and CV to include the write-off of production equip- 
ment and fixed property did not result in double-counting that would 
distort NT'N’s margin. See Def.’s Mem. at 75. 

Timken supports Commerce’s conclusion that NTN’s claim is with- 
out merit. See Timken’s Resp. at 72.19 

The Court disagrees with NTN that Commerce double-counted when 
it made an adjustment to COP and CV to include the write-off of produc- 
tion equipment and fixed property. Although NTN included the depreci- 
ation of idle equipment in its G&A expense ratio, it failed to include the 
write-off of production equipment and fixed property in its calculation 
of COP and CV. Depreciation of idle equipment and write-off, that is, loss 
on disposal, of production equipment and fixed property are not the 
same. See OXFORD ENGLISH DICTIONARY ONLINE (2nd ed. 1989) (stating 
that depreciation means to “lower in value, lessen the value of” whereas 
write-off means “worthless asset”); see also NTN Bearing Corp. uv. 
United States, 74 F.3d 1204, 1206 (Fed. Cir. 1995) (holding that Com- 


17 The Court assumes that NTN is disputing line 298 of NTN’s margin program and not line 297, since line 297 does 
not contain any information regarding depreciation of idle equipment. See NTN’s Mem. at 46 (citing Ex. “NTN Margin 
Program”) 

18 The Court assumes that NTN means the calculation of G&A and not the calculation of GNA. 


19 Timken’s version of NTN’s argument is somewhat different from Commerce’s. Timken reads NTN’s argument 
as asserting that Commerce double-counted when it “adjusted for the depreciation in its preliminary results analysis 
memorandum and in the computer program used to calculate NTN’s margins.” Timken’s Resp. at 72. Timken mis- 
reads NTN’s argument because NTN contends that, on line 297 [sic] of Commerce’s margin program, Commerce 
“created a calculation for the depreciation of idle equipment * * * [that] was previously accounted for in [Commerce’s] 
calculation of GNA [sic].” NTN’s Mem. at 46. 
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merce’s “inclu[sion] [of] depreciation expenses and disposal losses [that 
is, write-offs] in calculating cost of production and constructed value 
* * * is supported by substantial evidence and in accordance with law”). 
Therefore, this Court sustains Commerce’s adjustment to COP and CV 
to include the write-off of production equipment and fixed assets. 


X. NTN’s Zero-Priced United States Transactions and NTN’s Home- 
Market Sample Sales in NTN’s Margin Calculation 


A. NTN’s Zero-Priced United States Transactions 


NTN argues that in light of NSK Ltd. v. United States (“NSK 1997”), 
115 F3d 965 (Fed. Cir. 1997), the Court should remand the matter to 
Commerce to exclude NTN’s zero-priced samples from its margin cal- 
culations. See NTN’s Mem. at 44; NTN’s Reply at 12. NTN maintains 
that United States transactions at zero value, such as “samples * * * 
provided for testing, evaluating, and to determine whether or not to buy 
a particular product[,|” do not constitute true sales and, therefore, 
should be excluded from the margin calculations pursuant to NSK 1997. 
NTN’s Reply at 12. 

Commerce and Timken assert that Commerce properly included 
NTN’s zero-priced United States sales when calculating NTN’s dump- 
ing margin because NTN failed to demonstrate that the transactions in 
question lacked “consideration” as defined by NSK 1997, and that fur- 
ther factual inquiry was necessary. See Def.’s Mem. at 75-81; Timken’s 
Resp. at 71. Therefore, Commerce and Timken assert that, since NTN 
did not meet its burden of providing information necessary to prove that 
“sales were outside of the ordinary course of trade,” the Court should 
affirm Commerce’s inclusion of NTN’s zero-priced sales in NTN’s 
dumping margin. Def.’s Mem. at 81; see Timken’s Resp. at 71. 

Pursuant to 19 U.S.C. § 1673(1) (1994), Commerce is required to im- 
pose antidumping duties upon merchandise that “is being, or is likely to 
be, sold in the United States at less than its fair value.” A zero-priced 
transaction does not qualify as a “sale” and, therefore, by definition can- 
not be included in Commerce’s NV calculation. See NSK 1997, 115 F3d 
at 975 (holding “that the term ‘sold’ * * * requires both a transfer of 
ownership to an unrelated party and consideration”). Thus, the dis- 
tribution of TRBs for no consideration falls outside the purview of 19 
US.C. § 1673 (1994). Consequently, the Court remands to Commerce to 
exclude any transactions that were not supported by consideration from 
NTN’s United States sales database and to adjust the dumping margins 
accordingly. 

B. NTN’s Home Market Sample Sales 
1. Background 

Commerce is required to base its NV calculation upon “the price at 
which the foreign like product is first sold * * * in the ordinary course of 
trade * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i). In NSK 1997, 115 F3d 965, 
the CAFC concluded that “the term ‘sold’ * * * requires both a transfer 
of ownership to an unrelated party and consideration.” NSK 1997, 115 
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F.3d at 975. The CAFC specifically determined that the samples NSK 
had given to potential customers at no charge and with no obligation 
lacked consideration. See id. Moreover, the CAFC found that “[b]ecause 
NSK’s [free] samples did not constitute ‘sales,’ they should not have 
been included in calculating United States price.” Id. 

During this review, Commerce sent a questionnaire “requir[ing] all 
respondents to identify any transactions * * * which they claimed in- 


volved sample or prototype sales” and further requested, that respond- 
ents: 


[djescribe [their] agreement(s) for sales in the United States and 
the foreign market (e.g., long-term purchase contract, short-term 
purchase contract, purchase order, order confirmation). Provide a 
copy of each type of agreement and all sales-related documentation 
generated in the sales process (including the purchase order, inter- 
nal and external order confirmation, invoice, and shipping and ex- 


port documentation) for a sample sale in the foreign market and 
U.S. market during the POR. 


Def.’s Mem. at 77 (quoting Section A of NTN’s Questionnaire at 5-6). 

Commerce further provided NTN with a questionnaire “relating to 
reporting data on sales outside the ordinary course of trade,” and ex- 
plained that: 


{iJf [NTN] consider[s] a sale to be outside the ordinary course of 
trade, report “YES” in this field. If the sale was in the ordinary 
course of trade, report a “NO.” If [NTN] claim[s] that any of its 
home market sales are outside the ordinary course of trade [NTN] 
must provide a detailed explanation why. Please note that the bur- 
den of proof is on respondents to demonstrate, through narrative 
explanation of the circumstances surrounding such sales and sup- 
porting documentation or other evidence, that sales claimed to be 
outside the ordinary course of trade are in fact outside the ordinary 
course of trade. [Commerce] will not consider only one factor in 
isolation (i.e., the fact that certain sales are labeled as samples, or 
that a transaction involved small quantities or high prices) as suffi- 
cient proof that a sale is not in the ordinary course of trade. 


Def.’s Mem. at 77-78 (quoting Section B of NTN’s Questionnaire at 
B-14). 

NTN responded to Commerce’s questionnaires by marking sample 
sale transactions with an “S” and providing a chart of profit levels to 
demonstrate that sales were outside of the ordinary course of trade. See 
Def.’s Mem. at 78. In turn, Commerce sent a supplemental question- 
naire to NTN requesting clarification as to NTN’s original response, 
that is, “what [NTN] was attempting to establish in [a particular NTN 
exhibit], and to provide a detailed explanation of * * * [the] exhibit.” Jd. 
NTN responded to Commerce’s supplemental questionnaire by explain- 
ing the profit charts it provided in its original response. Commerce 
stated that “NTN’s response relying upon profit levels to demonstrate 
that sales were outside of the ordinary course of trade does not address 
the factors considered important in NSK 1997, i.e., whether there was 





106 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002 


any transfer of ownership or consideration given for the samples.” Jd. at 
81. Moreover, Commerce determined that NTN failed to provide “infor- 
mation demonstrating that [NTN’s] alleged home market sample sales 
were outside the ordinary course of trade.” Final Results, 63 Fed. Reg. at 
2582. Therefore, for the final results, Commerce included NTN’s home 
market sample sales in NTN’s final dumping margin calculation. See 
Def.’s Mem. at 82. 


2. Contentions of the Parties 


NTN argues that Commerce erred when it failed to exclude NTN’s 
sample sales and other sales from Commerce’s margin calculations, de- 
spite what NTN considers to be sufficient evidence on record indicating 
that these transactions were outside of the ordinary course of trade. See 
NTN’s Mem. at 44-46; NTN’s Reply at 13-14. In particular, NTN as- 
serts that the evidence on the record includes: (1) NTN’s questionnaire 
response stating that “‘[s]amples are provided to customers for the pur- 
pose of allowing the customer to determine whether a particular prod- 
uct is suited to the customer’s needs[;]’” (2) NTN’s sample sales 
tracking system in which sample sales are identified by placing “SS” “in 
the prefix to the order number|;]” and (3) an NTN submitted exhibit 
which provides a profit chart and identifies sample sales with unusual 
profits that NTN considers outside of the ordinary course of trade. 
NTN’s Reply at 13-14. Therefore, NTN claims that it provided Com- 
merce with “‘the greatest profit level in the range of profits at which the 
most quantity of the subject merchandise [was] sold’” (hereinafter “X”) 
and requested that Commerce “treat any sale with a profit level greater 
than [X] as not being in the ordinary course of trade.” NTN’s Reply at 
14. Moreover, NTN maintains that 19 U.S.C. § 1677b(a)(1)(B), the SAA, 
regulation 19 C.FR. § 351.102(b) (1998) and NSK 1997, 115 F.3d 965, 
clearly instruct Commerce to exclude NTN’s sample sales or other sales 
from the margin calculations. See NTN’s Mem. at 45-46; NTN’s Reply 
at 13-14. 

Commerce alleges that it properly exercised its discretion in rejecting 
NTN’s argument that Commerce must exclude NTN’s home market 
sample sales or other sales because NTN failed to adequately show that 
home market sample sales and other sales lacked consideration or were 
otherwise outside of the ordinary course of trade. See Final Results, 63 
Fed. Reg. at 2582. Commerce asserts that “only NTN possessed the in- 
formation regarding the purchase history of its alleged samples, includ- 
ing the price and quantity for any prior or subsequent purchases of 
these products by the same or other customers” and since NTN with- 
held that information, NTN failed to meet its burden to show that it re- 
ceived no consideration for the alleged sample sales at issue. Def.’s Mem. 
at 81. Further, Commerce contends that NTN cannot be excused from 
responding to the agency’s questions because NTN considers certain in- 
formation irrelevant. See id. Commerce claims that it, not NTN, deter- 
mines the relevancy of Commerce’s questions. See id. Therefore, 
Commerce argues that its decision to include NTN’s alleged sample 
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sales in calculating NTN’s dumping margin is based upon substantial 
evidence and in accordance with law. See id. at 81-82. 

Timken supports Commerce’s decision to include NT'N’s sample sales 
in calculating NTN’s dumping margin because Commerce found that: 
(1) “there [was] no record evidence demonstrating that any of NTN’s 
home market sales, samples, or otherwise [were] outside the ordinary 
course of trade[;] and (2) consideration was paid for all of [NTN’s] sam- 
ple sales.” Timken Resp. at 72. 


3. Analysis 


An NV calculation has to be based upon “the price at which the foreign 
like product is first sold * * * in the ordinary course of trade * * *.” 19 
U.S.C. § 1677b(a)(1)(B)(i). The term “ordinary course of trade” is de- 
fined as: 


the conditions and practices which, for a reasonable time prior to 
the exportation of the subject merchandise, have been normal in 
the trade under consideration with respect to merchandise of the 
same class or kind. [Commerce] shall consider the following sales 
and transactions, among others, to be outside the ordinary course of 
trade: 


(A) Sales disregarded under section 1677b(b)(1) of this title. 


(B) Transactions disregarded under section 1677b(f)(2) of 
this title. 


19 U.S.C. § 1677(15) (1994) (emphasis supplied). 

Section 1677b(b)(1) deals with sales below cost of production. Section 
1677b(f)(2) deals with sales to affiliated parties. Therefore, Commerce 
must consider below cost sales and sales between related parties as sales 
outside the ordinary course of trade. Although § 1677b(b)(1)’s sales be- 
low cost of production and § 1677b(f)(2)’s affiliated party transactions 
are specifically designated as outside the ordinary course of trade, the 
“among others” language of § 1677(15) clearly indicates that other 
types of sales could be excluded as being outside the ordinary course of 
trade.2° Commerce “may consider sales or transactions to be outside the 
ordinary course of trade if [Commerce] determines, based on an evalua- 
tion of all of the circumstances particular to the sales in question, that 
such sales or transactions have characteristics that are extraordinary 
for the market in question.” 19 C.FR. § 351.102(b) (emphasis supplied). 
Examples of what could be considered outside the ordinary course of 
trade include: (1) off-quality merchandise; (2) merchandise produced 


20 The SAA, accompanying the URAA provides that aside from §§ 1677b(b)(1) and (f)(2) transactions: 


Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such 
sales or transactions have characteristics that are not ordinary as compared to sales or transactions generally made 
in the same market. Examples of such sales or transactions include merchandise produced according to unusual 
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of 
sale. As under existing law, amended section 771(15) does not establish an exhaustive list, but the Administration 
intends that Commerce will interpret section 771(15) in a manner which will avoid basing normal value on sales 
which are extraordinary for the market in question, particularly when the use of such sales would lead to irrational 
or unrepresentative results. 
H.R. Doc. 103-316, at 834 (emphasis supplied). 
The SAA also provides that “|o|ther examples of sales that Commerce could consider to be outside the ordinary 
course of trade include sales of off-quality merchandise, sales to related parties at non-arm’s length prices, and sales 
with abnormally high profits.” Id. at 839-40. 
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according to unusual product specifications; (3) merchandise sold at 
aberrational prices or with abnormally high profits; (4) merchandise 
sold pursuant to unusual terms of sale; or (5) merchandise sold to an 
affiliated party not at an arm’s-length transaction. See 19 C.ER. 
§ 351.102(b). 

In determining whether a sale is outside the ordinary course of trade, 
Commerce must consider not just “one factor taken in isolation but 
rather * * * all the circumstances particular to the sales in question.” 
Murata Mfg. Co. v. United States, 17 CIT 259, 264, 820 F Supp. 603, 607 
(1993). Commerce’s methodology for making this determination is codi- 
fied in section 351.102(b) of Commerce’s regulations. See 19 C.ER. 
§ 351.102(b); see also Torrington Co. v. United States (“Torrington”), 25 
CIT _,_ _, 146 F Supp. 2d 845, 861-64 (2001) (detailing Com- 
merce’s methodology for deciding when sales are outside the “ordinary 
course of trade” and finding both Commerce’s interpretation of 19 
U.S.C. § 1677(15) and Commerce’s methodology reasonable). In addi- 
tion, plaintiffhas the burden of proving whether the sales used in Com- 
merce’s calculations are outside the ordinary course of trade. See, e.g., 
Nachi-Fujikoshi Corp. v. United States, 16 CIT 606, 608, 798 F. Supp. 
716, 718 (1992) (citing Koyo Seiko Co. v. United States (“Koyo”), 16 CIT 
539, 543, 796 F Supp. 1526, 1530 (1992), vacated in part on other 
grounds, (“Koyo 1992”), 806 F Supp. 1008 (1992). 

Adhering to the explanation provided by this Court in Torrington, 25 
CIT , 146 F Supp. 2d 845, the Court finds that in light of 19 U.S.C. 
§ 1677(15)’s legislative purpose, Commerce’s interpretation of 19 
US.C. § 1677(15) and exercise of its discretion by requiring additional 
evidence besides NTN’s response relying upon profit levels to demon- 
strate that sales were outside of the ordinary course of trade, that is, 
whether there was any transfer of ownership or consideration given for 
the samples, was reasonable. NTN was or should have been aware of 
such arequirement. See NTN Bearing, 24CIT _, 104 F Supp. 2d 110 
(holding that Commerce’s request to NTN for additional evidence dem- 
onstrating that sales were outside of the ordinary course of trade wes 
not an unreasonable exercise of Commerce’s discretion); see also NT 
19 CIT at 1229, 905 F Supp. at 1091 (finding that “[w]ithout a comple. 
explanation of the facts which establish the extraordinary circum- 
stances rendering particular sales outside the ordinary course of trade, 
Commerce cannot exclude those sales from [NV]”). 

In the case at bar, NTN failed to meet its burden of providing Com- 
merce with requested additional detailed information regarding sales 
that NTN claimed were :tsidethe ordinary course of trade. NTN mere- 
ly relied on: (1) its questionnaire response in which NTN stated that 
“‘{sljamples are provided to customers for the purpose of allowing the 
customer to determine whether a particular product is suited to the cus- 
tomer’s needs[;]?!”” and (2) its submitted exhibit in which NTN pro- 


21 NTN identified its sample sales by placing “SS” “in the prefix to the order number.” NTN’s Reply at 13. 





U.S. COURT OF INTERNATIONAL TRADE 109 


vides a profit chart and identifies sample sales with unusual profits that 
it considers are outside of the ordinary course of trade in order to sup- 
port NTN’s argument that its sample sales should be excluded from 
Commerce’s margin calculation. NTN’s Reply at 13-14. NTN’s identifi- 
cation of its sales as samples does not necessarily render those sales as 
being outside of the ordinary course of trade. See NTN, 19 CIT at 1229, 
905 F Supp. at 1091. In addition, “[t]he presence of profits higher than 
those of other sales[,| [that is, sales with unusual profits,| is, however, 
merely an element which does not necessarily place the sales outside the 
ordinary course of trade under Commerce’s requirement for additional 
evidence.” Torrington, 25CITat__, 146 F Supp. 2d at 863. Therefore, 
because Commerce’s interpretation and application of the statute was 
reasonable and the record reflects that NTN did not provide sufficient 
additional evidence requested by Commerce to support NTN’s claim 
that the disputed sales were outside the ordinary course of trade, Com- 
merce was justified in its decision to include NTN’s sample and other 
sales in Commerce’s margin calculation. 


XI. Commerce’s Adjustment to NTN’s Total Billing Adjustment in the 
Home Market 


A. Background 


For the POR at issue, NTN reported home market billing adjustments 
in its questionnaire response submitted to Commerce. See Def.’s Mem. 
at 82. In the final results, Commerce stated: 


[Commerce] thoroughly verified NTN’s reported home market vol- 
ume and value for the POR. As [Commerce’s] verification report in- 
dicates, it was necessary for [Commerce] to reconcile the volume 
and value NTN reported in its response to its Ministry of Finance 
(MOF) reports. As part of this reconciliation [Commerce] examined 
an adjustment NTN made for its total HM billing adjustments for 
the POR (see Department’s Home Market Verification Report for 
NTN, July 9, 1997, exhibit [3])(NTN HM Report).2? Not only did 
[Commerce] successfully trace this total to the computer program 
NTN used to calculate it, but [Commerce] also traced NTN’s re- 
ported volume and value for the POR for its home market sales di- 
rectiy to the MOF report with no discrepancies (see NTN HM 
Report at 6). [Commerce] also verified NT'N’s reported, transac- 
tion-specific home market billing adjustments by examining a 
variety of sales documentation in the sales trace portion of [Com- 
merce’s] verification (see NTN HM Report at 17). Again [Com- 
merce] found no discrepancies. As a result of both verification 
exercises, one would assume that NTN’s reported home market 
billing adjustments were accurate and that the total of its transac- 
tion-specific billing adjustments for the POR would equal the total 
reported on exhibit [3] of [Commerce’s] [Verification [R]eport. 


Final Results, 63 Fed. Reg. at 2563. 
22 N'TN’s Home Market Verification Report is partially in Commerce’s Confidential Exhibit 10. Although Com- 


merce indicates in that exhibit that it will supplement the Home Market Verification Report, no such supplement has 
been made. 
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After verification, however, “Timken identified a discrepancy be- 
tween the billing adjustment NTN reported in its questionnaire re- 
sponse and the amount Commerce determined through verification.” 
Def.’s Mem. at 82. Commerce, therefore, in its review of NTN’s ques- 
tionnaire responses, calculated the overall total of NTN’s reported 
home market billing adjustment and found that it was significantly dif- 
ferent from the total billing adjustment Commerce determined at verifi- 
cation in exhibit 3 of NTN’s HM Report. See Final Results, 63 Fed. Reg. 
at 2563; Def.’s Mem. at 82. Commerce then proceeded to determine a 
more accurate total billing adjustment and discovered that “the total 
billing adjustment amount that [Commerce] had verified as part of the 
reconciliation for quantity and value reflected the accurate total adjust- 
ment” because exhibit 3’s total was more traceable to NTN’s Ministry of 
Finance (“MOF”) reports. Def.’s Mem. at 83; see Final Results, 63 Fed. 
Reg. 2563. While Commerce had verified NTN’s reported transaction- 
specific billing adjustment, Commerce considered the verification to be 
merely a “spot check,” that is, Commerce’s examination of selected bill- 
ing adjustments that left a possibility that many of NTN’s other trans- 
action-specific billing adjustments were inaccurate. See Final Results, 


63 Fed. Reg. 2563. Commerce, therefore, explained its methodology 
stating: 


having determined that the exhibit [3] total billing adjustment 
amount is the accurate figure, [Commerce] ha[s] adjusted NTN’s 
reported transaction-specific billing adjustments to reflect this to- 
tal. * * * [B]ecause the record provides no information as to which 
transaction-specific billing adjustments are accurate, and because 
NTN has neither explained this discrepancy nor provided [Com- 
merce] with any information with respect to the correction of this 
discrepancy in its reported data, [Commerce] ha[s] relied on facts 
available to correct NTN’s reported home market billing adjust- 
ments. Because [Commerce] [is] unable to identify which billing 
adjustments are inaccurate, as facts available, [Commerce] system- 
atically sorted through NTN’s raw home market database and to- 
taled the reported per-sale billing adjustments until [Commerce] 
arrived at a total equal to [Commerce’s] calculated adjustment. 
[Commerce] then adjusted these sales’ billing adjustments such 
that they reflected the total in exhibit [3] and disallowed the rest of 
NTN’s reported billing adjustments. 


Id. 


B. Contentions of the Parties 


NTN argues that Commerce erred when it used facts available to: 
(1) correct NTN’s reported billing adjustment data; and (2) “substi- 
tut[e] [Commerce’s] adjusted figures for verified, accurate data present- 
ed by [NTN].” NTN’s Reply at 15; see NTN’s Mem. at 13-14. In 
particular, NTN maintains that since Commerce verified NTN’s re- 
ported transaction-specific billing adjustments and found no discrepan- 
cies, there is no basis under 19 U.S.C. § 1677e for Commerce to use facts 
available. See NTN’s Mem. at 14. NTN also contends that “substituting 
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[Commerce’s] adjusted figures for verified, accurate data presented bya 
party is [not only] contrary to* * *19U.S.C. § 1677e, [but also contrary] 
to 19 C.FR. § 351.308 [1998] [and] * * * the express language of the 
SAA.” NTN’s Reply at 15. Therefore, NTN requests that this Court re- 
mand to Commerce to use NTN’s reported and verified data for the total 
billing adjustment in the home market. See id.; NTN’s Mem. at 15. 

Commerce responds that although it verified NTN’s reported trans- 
action-specific home market billing adjustments and found no discrep- 
ancies, Commerce only “spot-checked,” that is, examined a sample of 
NTN’s reported billing adjustments, and it is therefore possible that 
many of NTN’s other transaction-specific billing adjustments that 
Commerce did not select during verification are inaccurate. See Def.’s 
Mem. at 83. Commerce maintains that this is particularly true consider- 
ing that the total of all of NTN’s billing adjustments do not match the 
total from exhibit 3, that is, the total billing adjustment Commerce de- 
termined at verification. See id. 

Commerce also asserts that, despite the errors contained in NTN’s 
questionnaire response, Commerce had to use questionnaire response 
data, that is, “[Commerce] had to make adjustments in the data so that 
the data from the questionnaire response would not exceed the total bill- 
ing adjustment determined at verification,” to calculate NTN’s dump- 
ing margin. Jd. at 83-84. In particular, Commerce argues, that since it 
could not identify the inaccurate billing adjustments, “as facts avail- 
able, Commerce systematically sorted through NTN’s raw home mar- 
ket data base and totaled the reported per-sale billing adjustments until 
Commerce arrived at a total equal to the verified total adjustment|] * * * 
[and] then adjusted the billing adjustments for the examined sales to re- 
flect the total determined at verification and disallowed the rest of 
NTN’s reported billing adjustments.” Jd. at 84. Therefore, Commerce 
requests that since it relied upon verified figures, that is, Commerce re- 
lied upon its verified total billing expense in exhibit 3, the Court should 
sustain its adjustment to NTN’s reported billing adjustment as sup- 
ported by the record and in accordance with law. 

Timken agrees with Commerce and argues that since Commerce de- 
termined that NTN’s transaction-specific billing adjustments were in- 
accurate, NTN’s assertion that Commerce wrongfully rejected verified 
data is without merit. See Timken Resp. at 58. Timken also asserts that 
Commerce acted in accordance with 19 U.S.C. § 1677e(a)(2)(D) when it 
used facts available in place of unverifiable data to make an adjustment 
to NTN’s reported billing adjustment. See id. 


C. Analysis 


The antidumping statute mandates that Commerce use facts avail- 
able if “an interested party or any other person * * * provides * * * infor- 
mation but the information cannot be verified as provided in section 
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1677m(i) * * *.” 19 U.S.C. § 1677e(a)(2)(D)(1998).28 Section 1677e(a) 
provides that the use of facts available shall be subject to the limitations 
set forth in 19 U.S.C. § 1677m(d). 

Commerce’s decision to use facts available to adjust NTN’s reported 
billing adjustments to reflect the total billing adjustment determined by 
Commerce at verification was supported by substantial evidence and in 
accordance with law. According to Micron Tech., Inc. v. United States 
(“Micron Tech.”), 117 F.3d 1386, 1395 (Fed. Cir. 1997) (citing Antifric- 
tion Bearings (Other than Tapered Roller Bearings) and Parts Thereof 
from the Federal Republic of Germany, 56 Fed. Reg. 31,692, 31,707 (July 
11, 1991)), 


[v]erification depends precisely on tying amounts reported in ques- 
tionnaire responses to the company’s internal accounting records 
and financial statements. Failure to demonstrate such a relation- 
ship results in a failed verification. 


“<TA] verification is a spot check and is not intended to be an exhaustive 
examination of the respondent’s business. [Commerce] has consider- 
able latitude in picking and choosing which items it will examine in de- 
tail.’”” PMC Specialties Group, Inc. v. United States (“PMC”), 20 CIT 
1130, 1134 (1996) (quoting Monsanto Co. v. United States (“Monsanto”), 
12 CIT 937, 944, 698 F Supp. 275, 281 (1988)). In fact, “Commerce en- 
joys ‘wide latitude’ in its verification procedures.” Pohang Iron and 
Steel Co. v. United States (“Pohang”), 1999 Ct. Intl. Trade LEXIS 105, 
*1, Slip. Op. 99-112 (October 20, 1999); see also American Alloys, Inc. v. 
United States (“American Alloys”), 30 F.3d 1469, 1475 (Fed. Cir. 1994); 
Carlisle Tire and Rubber Co. v. United States (“Carlisle”), 9 CIT 520, 
532, 622 F Supp. 1071, 1082 (1985) (“It is within the discretion of Com- 
merce to determine how to verify” and “due deference will be given to 
the expertise of the agency”). NTN may not usurp Commerce’s role as 
fact finder and substitute their analysis of the data for the result 
reached by Commerce. The Court “will not supersede Commerce’s con- 
clusions so long as it ‘applies a reasonable standard to verify material 
submitted and the verification is supported by such relevant evidence as 
a reasonable mind might accept.’” Pohang, 1999 Ct. Intl. Trade LEXIS 
105, *55, Slip. Op. 99-112 (quoting AK Steel Corp. v. United States, 22 
CIT 1070, 1091, 34 F Supp. 2d 756, 772-73 (1998)). 

In this case, NTN reported home market billing adjustments in its 
questionnaire response submitted to Commerce. Commerce, in turn, 
acting within the “wide latitude” of discretion allowed to Commerce, 
performed two verifications: (1) “reconcil[ing] the volume and value 


23 Section 1677m(i) provides that: 


{Commerce} shall verify all information relied upon in making— 
(1) a final determination in an investigation, 
(2) a revocation under section 1675(d) of this title, and 
(3) a final determination in a review under section 1675(a) of this title, if— 
(A) verification is timely requested by an interested party as defined in section 1677(9)(C), (D), (E), (F), 
or (G) of this title, and 
(B) no verification was made under this subparagraph during the 2 immediately preceding reviews and 
determinations under section 1675(a) of this title of the same order, finding, or notice, except that this 
clause shall not apply if good cause for verification is shown. 
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NTN reported in its response to [NTN’s] MOF reports” to arrive at a 
total billing adjustment which Commerce refers to as exhibit 3 of NTN’s 
HM Report; and (2) “verified NTN’s reported, transaction-specific 
home market billing adjustments by examining a variety of sales docu- 
mentation,” that is, Commerce “spot checked” a select few of NTN’s re- 
ported transaction-specific billing adjustments. Final Results, 63 Fed. 
Reg. 2563. After the verifications, Commerce, acting upon Timken’s 
identification of a discrepancy, reviewed NTN’s questionnaire response 
by taking the overall total of NTN’s reported home market billing ad- 
justment and compared it to the total billing adjustment Commerce de- 
termined at verification in exhibit 3 of NTN’s HM Report. See id. 
Commerce found that NTN’s total reported home market billing adjust- 
ment was significantly different from Commerce’s verified total billing 
adjustment in exhibit 3 of NTN’s HM Report. See id. Since Commerce 
determined that its verified total billing adjustment in exhibit 3 was 
more traceable to NTN’s MOF reports than NTN’s reported transfer- 
specific total billing adjustment, Commerce concluded that NTN’s oth- 
er transaction-specific billing adjustments that Commerce did not select 
during verification were inaccurate. See id. In additio: , the record did 
not provide any information as to which transaction-specific billing ad- 
justments were inaccurate and NTN never explained the discrepancy 
nor provided Commerce with information as to the correction of this 
discrepancy at issue. Therefore, since: (1) NT'N’s transaction-specific 
billing adjustments (that were not selected during Commerce’s verifica- 
tion) were inaccurate; and (2) Commerce cannot identify which transac- 
tion-specific billing adjustments are inaccurate, this Court finds that 
Commerce’s use of facts available is in accordance with 19 U.S.C. 
§ 1677e(a)(2)(D).24 

Accordingly, the Court sustains Commerce’s adjustment to NTN’s re- 
ported billing adjustment as reasonable, in accordance with law and 
supported by substantial evidence. 


XII. Use of Affiliated Supp/ier Cost Data for Inputs Obtained From the 
Affiliated Supplier for All Purposes 


A. Statutory Background 


Normal value of the subject merchandise is defined, in pertinent part, 
as “the price at v. \ich the foreign like product is first sold * * * for con- 
sumption in the exporting country * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i). 
However, whenever Commerce has “reasonable grounds to believe or 
suspect” that sales of the foreign like product under consideration for 


24 The Court does not agree with NTN’s assertion that the substitution of Commerce’s adjustment to NTN’s billing 
adjustment “for verified, accurate data presented by [NTN] * * * is contrary to * * * 19 U.S.C. § 1677e,* * * 19 CFR. 
§ 351.308 * * * [and] the express language of the SAA.” NTN’s Reply at 15. Commerce verified: (1) a few samples of 
NTN’s reported transaction-specific billing adjustments; and (2) a total billing adjustment that Commerce arrived at 
while reconciling the volume and value NTN reported in its response to its MOF, that is, what Commerce refers to as 
the total in exhibit 3 of NTN’s HM Report. After verification, Co.amerce found that the other transaction-specific bill- 
ing adjustments that Commerce did not select during verification were inaccurate. Moreover, “ommerce could not 
identify which of these transaction-specific billing adjustments were inaccurate. Therefore, C..amerce properly re- 
sorted to facts available since NTN provided information, that is, NTN’s reported transaction-specific billing adjust- 
ments, that could not be verified. 
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the determination of NV have been made at prices which represent less 
than the COP of that product, Commerce shall determine whether such 
sales were made at less than the COP See 19 U.S.C. § 1677b(b)(1). If 
Commerce determines that there are sales below the COP and certain 
conditions are present under § 1677b(b)(1)(A)-(B), it may disregard 
such below-cost sales in the determination of NV. See 19 U.S.C. 
§ 1677b(b)(1). 

Additionally, the special rules for the calculation of COP or CV con- 
tained in 19 U.S.C. § 1677b(f)(2)-(3) provide that, in a transaction be- 
tween affiliated parties, as defined in 19 U.S.C. § 1677(33), Commerce 
may disregard either the transaction or the value of a major input. 

Section 1677b(f)(2) provides that Commerce may disregard an affili- 
ated party transaction when “the amount representing [the transaction 
or transfer price] does not fairly reflect the amount usually reflected in 
sales of merchandise under consideration in the market under consider- 
ation,” that is, an arms-length or market price. 19 U.S.C. § 1677b(f)(2) 
(“fair-value” provision). If such “a transaction is disregarded * * * and 
no other transactions are available for consideration,” Commerce shall 
value the cost of an affiliated-party input “based on the information 
available as to what the amount would have been if the transaction had 
occurred between persons who are not affiliated,” that is, based on 
arm’s-length or market value. Id. 

One of the elements of value to be considered in the calculation of 
COP which is referred to in section 1677b(f)(2), is the cost of manufac- 
turing and fabrication. See 19 U.S.C. § 1677b(b)(3)(A). 

Section 1677b(f)(3)’s “major input rule” states that Commerce may 
calculate the value of the major input on the basis of the data available 
regarding COP if such COP exceeds the market value of the input calcu- 
lated under § 1677b(f)(2). See 19 U.S.C. § 1677b(f)(3). Commerce, how- 
ever, may rely on the data available only if: (1) a transaction between 
affiliated parties involves the production by one of such parties of a “ma- 
jor input” to the merchandise produced by the other, and, in addition, 
(2) Commerce has “reasonable grounds to believe or suspect” that the 
amount reported as the value of such input is below the COP 19 U.S.C. 
§ 1677b(f)(3). For purposes of § 1677b(f)(3), regulation 19 C.FR. 
§ 351.407(b) (1998) provides that Commerce will value a major input 
supplied by an affiliated party based on the highest of (1) the actual 
transfer price for the input; (2) the market value of the input; or (3) the 
COP of the input. See also Mannesmannrohren-Werke, 23 CIT at __, 
77 F. Supp. 2d at 1312 (holding that 19 U.S.C. §§ 1677b(f)(2) and (3), as 
well as the legislative history of the major input rule, support Com- 
merce’s decision to use the highest of transfer price, cost of production, 
or market value to value the major inputs that the producer purchased 
from the affiliated supplier). 

Thus, paragraphs (2) and (3) of 19 U.S.C. § 1677b(f) authorize Com- 
merce, in calculating COP and CV, to do the following: (1) disregard a 
transaction between affiliated parties if, in the case of any element of 
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value that is required to be considered, the amount representing that 
element does not fairly reflect the amount usually reflected in sales of 
merchandise under consideration in the market under consideration; 
and (2) determine the value of the major input on the basis of the infor- 
mation available regarding COP if Commerce has reasonable grounds 
to believe or suspect that an amount represented as the value of the in- 
put is less than its COP See Timken, 21 CIT at 1327-28, 989 F Supp. at 
246 (holding that Commerce may disregard transfer price for inputs 
purchased from related suppliers pursuant to 19 U.S.C. § 1677b(e)(2), 
the predecessor to 19 U.S.C. § 1677b(f)(2), if the transfer price or any 
element of value does not reflect its normal value and citing NSK Lid. v. 
United States, 19 CIT 1319, 1823-26, 910 F. Supp. 663, 668-70 (1995), 
aff'd, 119 F3d 16 (Fed. Cir. 1997)). 


B. Factual Background 


During the POR at issue, Commerce, “pursuant to 19 U.S.C. 
§ 1677b(f), * * * requested [that] NSK * * * submit affiliated supplier 
cost data for inputs [NSK] obtained from the affiliated supplier.” Def.’s 
Mem. at 88. Commerce, as the statute directs, then proceeded to use the 
affiliated supplier cost data to calculate NSK’s COP and CV. See id. How- 
ever, during the administrative review, Commerce also: 


substituted affiliated-party cost data [for NTN’s reported transfer 
prices] when it determined whether the foreign like product was 
commercially comparable to each U.S. model, when it calculated a 
difference-in merchandise (difmer) adjustment for non-identical 
U.S. and home market matches, and when it recalculated NSK’s re- 
ported U.S. inventory carrying costs prior to deducting this expense 
from CEP 
Final Results, 63 Fed. Reg. 2573. 
Explaining its methodology, Commerce stated that: 


in accordance with section [1677b(f)] of the Act, [Commerce] recal- 
culated NSK’s reported TRB-specific COP and CV to include the 
COP of an affiliated-party input if the transfer price NSK reported 
for that input was less than the COP for that input. [Commerce] 
note[s] that COP and CV are composed of several components. The 
adjustment [Commerce] made for NSK’s affiliated-party inputs is 
actually an adjustment to its reported material costs. Because ma- 
terial costs are a component of the variable cost of manufacture 
(VCOM) and the total cost of manufacture (TCOM), and these in 
turn are components of COP and CV, when [Commerce] adjusted 
NSK’s reported material costs [Commerce] not only recalculated 
its COP and CV, but [Commerce] effectively recalculated VCOM 
and TCOM components of COP and CV as well. 
Id. at 2574. 


Therefore, as aresult, Commerce resorted to using affiliated supplier 


cost data for purposes other than calculating COP and CV and ex- 
plained: 


[Commerce] does not rely on a respondent’s reported costs solely 
for the calculation of COP and CV. [Commerce] also use[s] cost in- 
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formation in a variety of other aspects of [Commerce’s] margin 
calculations. For example, when determining the commercial com- 
parability of the foreign like product in accordance with section 
[1677(16)] of the Act, it has been [Commerce’s] long-standing prac- 
tice to rely on the product-specific VCOMs and TCOMs for US. and 
home market merchandise. Likewise, when calculatinga difmer ad- 
justment to NV in accordance with section [1677b(a)(6)] of the Act, 
it has been [Commerce’s] consistent policy to calculate the adjust- 
ment as the difference between the product-specific VCOMs for the 
U.S. and home market merchandise compared * * *. Furthermore, 
[Commerce] has permitted respondents to calculate their reported 
[inventory carrying costs] on the basis of TCOM. 


Id. 


C. Contentions of the Parties 


NSK asserts that the plain language of 19 U.S.C. § 1677b(f) and legis- 
lative history restrict Commerce’s use of affiliated supplier cost data in 
that “Commerce may substitute * * * affiliated supplier cost data[] for 
affiliated supplier price data,” that is, transfer prices between affiliates, 
only “‘[flor purposes of subsections (b) and (e)’” of § 1677b(f). NSK’s 
Mem. at 7 (quoting 19 U.S.C. § 1677b(f)). In particular, NSK argues that 
Commerce violated the law when it used NSK’s affiliated supplier cost 
data to: (1) run its model match methodology under 19 US.C. 
§ 1677(16); (2) calculate the difmer adjustment under 19 U.S.C. 
§ 1677b(a)(6); and (3) recalculate NSK’s reported United States inven- 
tory carrying costs prior to deducting this expense from CEP pursuant 


to 19 U.S.C. § 1677a(d). See NSK’s Mem. at 8-12; NSK’s Reply at 2-6. 
NSK also argues that, pursuant to Ad Hoc Comm. of AZ-NM-TX-FL 


Producers of Gray Portland Cement v. United States, 13 F.3d 398, 401 
(Fed. Cir. 1994), 


the Court must presume [that 19 U.S.C. § 1677b(f)] means that 
Commerce may use data gathered pursuant to subsection 
[§ 1677b(f)] for calculations involving subsections [§§ 1677b(b) and 
(e)] only. That other sections of the statute—specifically subsec- 
tions [1677(16), 1677b(a)(6), 1677a(d)|—are silent about the use of 
affiliated supplier cost data does not nullify the precise language of 
subsection [1677b(f)]. 


NSK’s Mem. at 8-9. 

NSK further asserts that § 1677b(f)’s restriction on the use of affili- 
ated supplier cost data applies to all of the provisions of the antidumping 
law that is, especially, §§ 1677(16), 1677b(a)(6) and 1677a(d) because 
there are no statements to the contrary. See id. at 9-10 (citing Yankee 
Atomic Elec. Co. v. United States (“Yankee”), 112 F3d 1569, 1576 (Fed. 
Cir. 1997)). Therefore, NSK requests Commerce “to rerun the model 
match methodology, and recalculate the difmer adjustment and U.S. in- 
ventory carrying costs, without regard to affiliated supplier cost data 


collected” pursuant to subsections § 1677b(f)(2) and § 1677b(f)(3). 
NSK’s Mem. at 11-12. 
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Commerce alleges that 19 U.S.C. § 1677b(f) does not restrict the use of 
affiliated supplier cost data to calculating COP and CV since Commerce 
requires cost data for other purposes.”° See Def.’s Mem. at 86-91. Com- 
merce argues that §§ 1677(16), 1677a(a)(6)?° [sic] and 1677a(d) do not 
prohibit Commerce from using affiliated supplier cost data. See id. at 89. 
Moreover, Commerce alleges that §§ 1677(16), 1677b(a)(6) and 
1677a(d) grant Commerce discretion. See id. at 90. In particular, Com- 
merce points out that: 


Section [1677(16)] does not specify a particular methodology for de- 
termining appropriate matches. Rather, the statute implicitly dele- 
gates the selection of an appropriate methodology to [Commerce]. 

** * Likewise, section [1677b(a)(6)] grants [Commerce] the 
same discretion to determine a suitable method to calculate a dif- 
mer adjustment and does not restrict [Commerce’s] selection of an 
appropriate methodology to any particular approach. In addition, 
with respect to [Commerce’s] recalculation of NSK’s US. [invento- 
ry carrying costs], section [1677a(d)] only specifies what adjust- 
ments are to be made to determine CEP and does not provide details 
regarding the precise calculations for each particular adjustment. 


Final Results, 63 Fed. Reg. at 2574—75. 


[I]f [Commerce] determine[s] a component of a respondent’s COP 
and CV is distortive for one aspect of [Commerce’s] analysis, it is 
reasonable to make the same determination with respect to those 
other aspects of [Commerce’s] margin calculations where [Com- 
merce] relied on identical cost data. To do otherwise would not only 
produce distortive results but would be contrary to [Commerce’s] 
mandate to administer the dumping laws as accurately as possible. 


Id. at 2574. 

Commerce further argues that the plain language of § 1677b(f) does 
not prohibit the use of affiliated supplier cost data for purposes other 
than the calculation of COP and CV because “Congress has [not] direct- 
ly spoken on the precise question at issue.” Def.’s Mem. at 89. In sum, 
Commerce maintains that the use of affiliated supplier cost data is not 
restricted only to the calculation of COP and CV. Rather, Commerce as- 
serts that it has been afforded discretion to use cost data for other pur- 
poses. See id. at 89-90. 

Commerce, in response to NSK argues that its use of affiliated suppli- 
er cost data for purposes other than the calculation of COP and CV not 
only produced a harmonious whole but also indicated Commerce’s ob- 
serving and understanding of the statute as a whole. Therefore, Com- 
merce requests that the Court sustain its use of affiliated supplier cost 


25 As stated above, in the Final Results, Commerce explains how material costs are a component of VCOM and 
TCOM which in turn, are both components of COP and CV. See Final Results, 63 Fed. Reg. at 2574. Therefore, when 
Commerce adjusted NSK’s reported material costs, it not only calculated COP and CV, but also recalculated VCOM and 
TCOM. See id. In turn, since Commerce relies upon VCOM and/or TCOM in running its model match, calculating the 
difmer adjustment and inventory carrying costs, Commerce asserts that its use of affiliated supplier cost data for pur- 
poses other than the calculation of COP and CV was reasonable and in accordance with law. See id. 


26 The Court assumes that Commerce is referring to 19 U.S.C. § 1677b(a)(6) and not 19 U.S.C. § 1677a(a)(6). 
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data for purposes other than calculating COP and CV as in accordance 
with law. 

Timken agrees with Commerce and asserts that NSK’s arguments 
are not supported by the statute. See Timken’s Resp. at 53. In particular, 
Timken argues that the term: (1) “for purposes of this part” in 
§ 1677b(b)(3) means “[t]he part of the statute referred to [als ‘Part IV 
General Provisions’ and includes 19 U.S.C. § 1677 through § 1677n 
[(1994)]” and, therefore “(t]he three provisions for which Commerce 
has used NSK’s modified costs are all contained within this part;” and 
(2) “this subtitle” in § 1677b(e) “includes § 1671 [(1994)] through 
§ 1677n * * * [and] the three provisions for which Commerce has used 
modified costs are included within these.” Jd. Timken also maintains 
that the respective statues for running the model match, calculating the 
difmer adjustment and inventory carrying costs do not contain any lan- 
guage on how Commerce is to calculate costs.?’ See id. at 54. Pointing 
out that Commerce has discretion to “employ cost information obtained 
from [NSK] to make all of these determinations,” Timken asserts that 
Commerce’s use of affiliated supplier cost data for purposes other than 
the calculation of COP and CV was in accordance with law. Id. 


D. Analysis 


In resolving questions of statutory interpretation, the Chevron test 
requires this Court first to determine whether “Congress has directly 
spoken to the precise question at issue,” that is, whether the plain mean- 
ing of the statute’s text answers the question. Chevron, 467 US. at 842. 


If the language of the statute is clear, then this Court must defer to Con- 
gressional intent. See id. at 842-43. If the statute is silent or ambiguous 
with respect to the specific issue and the legislative history of the statute 
doesn’t clarify the issue, the question for the Court is whether Com- 
merce’s construction of the statute is permissible. See id. at 843. Essen- 
tially, this is an inquiry into the reasonableness of Commerce’s 
interpretation. See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 
(Fed. Cir. 1996). Provided Commerce has acted rationally, the Court may 
not substitute its judgment for the agency’s. See IPSCO, 965 F.2d at 
1061; see also Koyo Seiko Co. v. United States (“Koyo CAFC”), 36 F.3d 
1565, 1570 (Fed. Cir. 1994) (holding that “a court must defer to an 
agency’s reasonable interpretation of a statute even if the court might 
have preferred another”). “In determining whether Commerce’s inter- 
pretation is reasonable, the Court considers, among other factors, the 
express terms of the provisions at issue, the objectives of those provi- 
sions and the objectives of the antidumping scheme as a whole.” Mitsu- 


27NSK argues that “(while the statute views affiliated supplier transactions with caution as regards COP and CV 
calculations, this does not mean these transactions should be replaced whenever Commerce uses cost to assist in the 
measurement of non-cost variables. For example, * * * the difmer adjustment measures differences between merchan- 
dise, not differences in cost.” NSK’s Reply at 4-5. NSK further argues that Congress knew ‘(t]he question of affiliation 
is relevant to a number of price and cost issues in an antidumping investigation or review,’ but nevertheless confined 


Commerce’s ability to collect and use affiliated supplier cost data just to COP and CV calculations.” Jd. (quoting H.R. 
Doc. 103-316, at 838). 
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bishi Heavy Indus., Ltd. v. United States, 22 CIT 541, 545, 15 F Supp. 2d 
807, 813 (1998). 

In the case at bar, the issue before the Court is whether Commerce can 
use affiliated supplier cost data obtained pursuant to 19 U.S.C. 
§ 1677b(f) for purposes other than the calculation of COP and CV. In 
particular, the Court must determine whether Commerce’s use of affili- 
ated supplier cost data to: (1) run its model match methodology under 19 
US.C. § 1677(16); (2) calculate the difmer adjustment under 19 U.S.C. 
§ 1677b(a)(6); and (3) recalculate NSK’s reported United States inven- 
tory carrying costs prior to deducting this expense from CEP pursuant 
to 19 U.S.C. § 1677a(d) was in accordance with law. Because the plain 
language of §§ 1677(16), 1677b(a)(6) and 1677a(d) is silent with respect 
to the specifics of Commerce’s use of affiliated supplier cost data ob- 
tained from § 1677b(f), see §§ 1677(16), 1677b(a)(6) and 1677a(d), and 
because neither the statutory language nor the legislative history of 
§ 1677(16), § 1677b(a)(6) and § 1677a(d) explicitly establish that 
Commerce cannot use affiliated supplier cost data when running the 
model-match methodology, calculating the difmer adjustment and re- 
calculating inventory carrying costs prior to deducting this expense 
from CEP the Court must proceed to determine whether Commerce’s 
interpretation of the statute is reasonable and in accordance with its 
legislative purpose. See Chevron, 467 US. at 843. 

Congress has: (1) implicitly delegated authority to Commerce to se- 
lect an appropriate methodology for determining appropriate matches 
under § 1677(16); (2) granted Commerce discretion to determine a suit- 
able method to calculate a difmer adjustment pursuant to § 1677b(a)(6); 
and (3) omitted to provide details regarding the precise calculations for 
each particular adjustment that Commerce makes with respect to the 
recalculation of inventory carrying costs under § 1677a(d). See 
§§ 1677(16), 1677b(a)(6) and 1677a(d); see also Final Results, 63 Fed. 
Reg. at 2574; Koyo Seiko Co. v. United States, 66 F3d 1204, 1209 (Fed. 
Cir. 1995), (“Congress has implicitly delegated authority to Commerce 
to determine and apply a model-match methodology necessary to yield 
‘such or similar’ merchandise [that is, what is now referred to as “for- 
eign like product”] under [§ 1677(16)]”). 

In the Final Results, Commerce explained its use of affiliated supplier 
cost data for running its model match methodology, calculating the dif- 
mer adjustment and recalculating NSK’s inventory carrying costs as 
follows: 


[t]he adjustment [Commerce] made for NSK’s affiliated-party in- 
puts is actually an adjustment to its reported material costs. Be- 
cause material costs are a component of * * * VCOM and * * * 
TCOM, and these in turn are components of COP and CV, when 
[Commerce] adjusted NSK’s reported material costs [Commerce] 
not only recalculated [NSK’s] COP and CV, but [Commerce] effec- 
tively recalculated VCOM and TCOM components of COP and CV 
as well. 
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* * * [Commerce] does not rely on a respondent’s reported costs 
solely for the calculation of COP and CV. [Commerce] also use[s] 
cost information in a variety of other aspects of [Commerce’s] mar- 
gin calculations. For example, when determining the commercial 
comparability of the foreign like product in accordance with section 
[1677(16)] * * *, it has been our long-standing practice to rely on 
the product-specific VCOMs and TCOMs for U.S. and home market 
merchandise. Likewise, when calculating a difmer adjustment to 
NV in accordance with section [1677b(a)(6)]|* * *, ithas been [Com- 
merce’s] consistent policy to calculate the adjustment as the differ- 
ence between the product-specific VCOMs for the U.S. and home 
market merchandise compared * * *. Furthermore, [Commerce] 
ha[s] permitted respondents to calculate their reported [inventory 
carrying costs] on the basis of TCOM. 


Final Results, 63 Fed. Reg. at 2574. 
Commerce further states: 


[{I}f [Commerce] determine[s] a component of a respondent’s COP 
and CV is distortive for one aspect of [Commerce’s] analysis, it is 
reasonable to make the same determination with respect to those 
other aspects of [Commerce’s] margin calculations where [Com- 
merce] relied on the identical cost data. To do otherwise would not 
only produce distortive results but would be contrary to [Com- 
merce’s] mandate to administer the dumping laws as accurately as 
possible. 


Id. 

The Court also holds that § 1677b(f) does not restrict the use of affili- 
ated supplier cost data to purposes other than calculating COP and CV. 
Although the SAA provides in relevant part that “[u]nder the existing 
statute [that is, §§ 1677b(f)(2) and (3)], these provisions literally apply 
only to the calculation of constructed value * * * [and] cost of produc- 
tion[,] * * *” the Court finds that it would be anamolous to interpret this 
language as implying that Congress’ intention was to prohibit Com- 
merce from using affiliated supplier cost data for other purposes. H.R. 
Doc. 103-316, at 838-39. “When construing an act of Congress, and es- 
pecially when determining the essential characteristic of a particular 
statute, we must observe and understand the statute as a whole.” Yan- 
kee, 112 F3d at 1576 (quoting Richards v. United States, 369 U.S. 1, 11, 
828.Ct. 585, 7 L.Ed. 2d. 492 (1962), that states that a Court “believe[s] it 
fundamental that a section of a statute should not be read in isolation 
from the context of the whole Act”; In re Nantucket, Inc., 677 F.2d 95, 98 
(CCPA 1982), that states that “[e]ach part or section of a statute should 
be construed in connection with every other part or section so as to pro- 
duce a harmonious whole, and it is not proper to confine interpretation 
to the one section to be construed”). The statute, read as a whole, does 
not show Congressional intent to restrict the use of affiliated supplier 
cost datasolely to COP and CV calculations and in effect, tie the hands of 
Commerce while parties could distort dumping margins with impunity. 
Commerce has an overriding mandate to calculate accurate dumping 
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margins. See Bowe-Passat v. United States (“Bowe”), 17 CIT 335, 340 
(1993). Based on the foregoing, the Court finds that Commerce’s use of 
affiliated supplier cost data for purposes other than the calculation of 
COP and CV is reasonable and in accordance with law. 


XIII. Commerce’s Denial of a Partial Price-Based LOT Adjustment to 
NV for CEP Sales 


A. Background 


During this review, Commerce applied a CEP offset under 19 U.S.C. 
§ 1677b(a)(7)(B) to NV for all of NSK’s CEP sales. See Def.’s Mem. at 91. 
In reaching this result, “Commerce first determined that for NSK there 
was one CEP LOT and two home market LOTSs, [that is,] original equip- 
ment manufacturer (“OEM”) and aftermarket (“AM”), and that the 
CEP LOT was not the same as either home market LOT.” See id. Com- 
merce found that “because NSK lacked home market sales at a LOT 
equal to NSK’s CEP sales, there was no information on the record that 
would enable Commerce to quantify the price differences between the 
CEP LOT and either of the two NV levels, i.e., OEM and AM.” Jd. Com- 
merce also determined it lacked the information that provides an ap- 
propriate basis for determining a level-of-trade adjustment. Jd. For 
NSK’s CEP sales, Commerce “determined that a CEP offset adjustment 
[pursuant to § 1677b(a)(7)(B)] was appropriate for all of the NV trans- 
actions that were matched to CEP because these NV transactions were 
at a more advanced stage of distribution than the CEP transactions.”2° 
Id. Contrary to NSK’s contentions, Commerce concluded that no provi- 
sion of the antidumping statute provides for a “partial” LOT adjust- 
ment “between two home market LOTs where neither level is 


equivalent to the LOT of the US. sale.” Final Results, 63 Fed. Reg. at 
2578. 


B. Contentions of the Parties 


NSK agrees with the manner in which Commerce determined the 
LOT of its CEP for NV transactions. See NSK’s Mem. at 18. In particu- 
lar, NSK agrees that Commerce properly used the CEP as adjusted for 
§ 1677a(d) expenses prior to its LOT analysis. NSK, however, argues 
that Commerce should have granted it a “partial” price-based LOT ad- 
justment. See id. at 19. 

NSK first notes that Commerce found two LOTs in the home market, 
one corresponding to OEM sales and the other to AM sales. See id. NSK 
also agrees that when Commerce matched CEP sales to home market 
OEM sales, Commerce correctly applied a CEP offset because there was 
no basis for quantifying a price-based LOT adjustment for CEP to OEM 
NV matches. See id. Further, NSK notes that “Commerce correctly con- 
cluded that there was no record information that would allow Com- 
merce to quantify the downward price adjustment to adjust fully the AM 


28 According to Commerce, “[a] CEP offset is made only when the LOT of the home market sale is more advanced 
than the LOT of the CEP sale and there is not an appropriate basis for determining whether there is an effect on price 
comparability.” Final Results, 63 Fed. Reg. at 2577. 
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NV [LOT] to the CEP [LOT].” Id. NSK however disagrees with Com- 
merce’s decision to apply a CEP offset when Commerce matched CEP 
sales to home market AM sales. See id. In these situations, NSK argues, 
§ 1677b(a)(7)(A) and the SAA direct Commerce to calculate a partial 
price-based LOT adjustment to NV for CEP sales measured by the price 
differences between OEM and AM LOTs. See id. at 19-20. 

NSK notes that the statute directs Commerce to adjust NV for any dif- 
ference between CEP and NV “wholly or partly” due to a difference in 
LOT between CEP and NV. Id. at 19 (citing § 1677b(a)(7)(A)). NSK also 
points out that § 1677b(a)(7)(B) indicates that a CEP offset should only 
be used in the total absence of price-based LOT adjustments. See NSK’s 
Mem. at 19. Accordingly, NSK claims that since there was evidence 
for quantifying price differences between OEM and AM LOTs, Com- 
merce’s failure to calculate a price-based LOT adjustment that partly 
accounted for such LOT differences violated the plain language of 
§ 1677b(a)(7)(A). See NSK’s Reply at 10. 

Commerce argues that it properly denied a partial LOT adjustment 
and applied a CEP offset to NV for all of NSK’s CEP transactions. See 
Def.’s Mem. at 91-101. Contrary to NSK’s reading of § 1677b(a)(7)(A), 
Commerce asserts that the statute only provides for an LOT price-based 
adjustment to NV based upon price differences in the home market be- 
tween the CEP LOT and NV LOT when the differences can be quanti- 
fied. See id. at 98-99. Commerce claims that the statute does not 
authorize an LOT price-based adjustment based upon different LOTs in 
the home market when the price difference between the CEP LOT sales 
and the home market LOT sales cannot be quantified. See id. at 91, 
96-99; see also Final Results, 63 Fed. Reg. at 2578 (explaining that Com- 
merce does not read into § 1677b(a)(7)(A)’s “wholly or partly” language 
the authority to make an LOT adjustment based on differences between 
two home market LOTs where neither level is equivalent to the level of 
the United States sale). 

Timken agrees with Commerce’s positions, emphasizing that Com- 
merce: (1) properly denied an LOT adjustment for NSK’s CEP sales; 
and (2) reasonably interpreted § 1677b(a)(7)(A) as not providing for a 


“partial” LOT adjustment as contended by NSK. See Timken’s Resp. at 
55-56. 


C. Analysis 


This issue has already been decided in NTN Bearing, 24CITat__, 
104 F Supp. 2d at 127-31. As this Court explained in NTN Bearing, 
Commerce’s decision to deny NSK a partial price-based LOT adjust- 
ment measured by price differences between home market OEM and 
AM sales was in accordance with law. There is no indication in 
§ 1677b(a)(7)(A) that the pattern of price differences between two 
LOTs in the home market, absent a CEP LOT in the home market, 
justifies an LOT adjustment. Rather, Commerce’s interpretation of 
§ 1677b(a)(7)(A) as only providing an LOT adjustment based upon price 
differences in the home market between the CEP LOT and the NV LOT 
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was reasonable, especially in light of the existence of the CEP offset to 
cover situations such as those at issue here. 


XIV. Commerce’s Calculation of CEP for Further-Manufactured 
Merchandise and Its Application of Facts Available 


A. Background 


An antidumping duty is imposed upon imported merchandise when: 
(1) Commerce determines such merchandise is being dumped, that is, 
sold or likely to be sold in the United States at less than fair value; and 
(2) the International Trade Commission determines that an industry in 
the United States is materially injured or is threatened with material 
injury. See 19 U.S.C. § 1673; 19 U.S.C. § 1677(34) (1994). To determine 
whether there is dumping, Commerce compares the price of the im- 
ported merchandise in the United States to the NV for the same or simi- 
lar merchandise in the home market. See 19 U.S.C. § 1677b (1994). The 
price in the United States is calculated using either an export price or 
constructed export price. See 19 U.S.C. § 1677a(a), (b); see also, H.R. 
Doc. No. 103-316, at 822 (Commerce will classify the price of a United 
States sales transaction as a CEP “[ilf, before or after the time of im- 
portation, the first sale to an unaffiliated person is made by (or for the 
account of) the producer or exporter or by a seller in the United States 
who is affiliated with the producer or exporter”); AK Steel Corp. v. 
United States, 226 F.3d 1361 (Fed. Cir. 2000) (discussing when to apply 
EP or CEP methodology). 

Commerce must reduce the price used to establish CEP by any of the 
following amounts associated with economic activities occurring in the 
United States: (1) commissions paid in “selling the subject merchandise 
in the United States”; (2) direct selling expenses, that is, “expenses that 
result from, and bear a direct relationship to, the sale, such as credit ex- 
penses, guarantees and warranties”; (3) “any selling expenses that the 
seller pays on behalf of the purchaser” (assumptions); (4) indirect sel- 
ling expenses, that is, any selling expenses not deducted under any of 
the first three categories of deductions; (5) certain expenses resulting 
from further manufacture or assembly (including additional material 
and labor) performed on the merchandise after its importation into the 
United States; and (6) profit allocated to the expenses described in cate- 
gories (1) through (5). 19 US.C. § 1677a(d)(1)-(3); see H.R. Doc. 
103-316, at 823-24. 

Commerce calculates the expenses resulting from further manufac- 
ture or assembly using one of two statutory methods. See 19 U.S.C. 
§ 1677a(d), (e). The first method provides that Commerce shall reduce 
“the price used to establish constructed export price [by] * * * the cost of 
any further manufacture or assembly (including additional material 
and labor), except in [certain] circumstances.” 19 U.S.C. § 1677a(d)(2). 
When the first method does not apply, Commerce applies a special rule 
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for merchandise with value added after importation (“Special Rule”). 
See 19 US.C. § 1677a(e) (1994). The Special Rule provides that: 


[w]here the subject merchandise is imported by a person afviliated 
with the exporter or producer, and the value added in the United 
States by the affiliated person is likely to exceed substantially the 
value of the subject merchandise, [Commerce] shall determine the 
constructed export price for such merchandise by using one of the 
following prices if there is a sufficient quantity of sales to provide a 
reasonable basis for comparison and [Commerce] determines that 
the use of such sales is appropriate: 


(1) The price of identical subject merchandise sold by the ex- 
porter cr producer to an unaffiliated person. 


(2) The price of other subject merchandise sold by the export- 
er or producer to an unaffiliated person. 


If there is not a sufficient quantity of sales to provide a reasonable 
basis for comparison under paragraph (1) or (2), or [Commerce] de- 
termines that neither of the prices described in such paragraphs is 
appropriate, then the constructed export price may be determined 
on any other reasonable basis. 


19 U.S.C. § 1677a(e). 


On January 29, 1997, Koyo requested that Commerce apply the Spe- 
cial Rule pursuant to 19 U.S.C. § 1677a(e) for certain of Koyo’s imported 
bearings and bearing parts further manufactured in the United States 
prior to being sold to an unaffiliated customer. See Koyo’s Mem. Ex. 1. 
Moreover, Koyo requested that Commerce exempt it from completing a 
certain section of Commerce’s questionnaire that required Koyo to re- 
port sales and cost data information for its further manufactured sales. 
See id. Although Commerce notified Koyo on February 18, 1997, that 
Koyo was not currently required to respond to the particular section of 
the questionnaire, Commerce also cautioned Koyo by stating “this in- 
formation is subject to verification and 1 iay be required for future sub- 


mission.” Koyo’s Mem. Ex. 2. Commerce then, in the Final Results, 
determined that: 


the record does not lead [Commerce] to conclude that the use of ei- 
ther of the two alternative methods described in section 
[1677a(e)(1) and (2)] with respect to Koyo’s further-manufactured 
subject merchandise is appropriate. The record indicates that 
Koyo’s U.S. sales of further-manufactured subject merchandise 
represented a large portion ofits total U.S. sales of subject merchan- 
dise during the POR. Therefore, the use of either of the proxy meth- 
ods in this case—where the proportion of further-manufactured 
sales is relatively high—would have a relatively high potential for 
inaccuracy. In addition, as noted in [Commerce’s] preliminary re- 
sults, the finished merchandise sold by Koyo to the first unrelated 
U.S. customer was still in the same class or kind as merchandise 
within the scope of the TRB order and finding (i.e., imported TRB 
components were processed into TRBs). As aresult, the calculation 
of the precise amount of cost of further manufacturing would not be 
nearly as burdensome as it would be for * * * another respondent 
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who imported TRBs for incorporation in automobiles. Further- 
more, in prior reviews [Commerce has] calculated margins for 
Koyo’s further-processed sales and ha[s] extensive experience with 
and knowledge of Koyo’s further-manufactured sales and the cal- 
culation of the cost of further manufacturing in the United States 
with respect to these sales. Therefore, in this case Commerce ha[s] 
determined that for Koyo the relatively small reduction of burden 
on Commerce that would result from resorting to either of the two 
statutory proxy methods under the [S]pecial |R]ule is outweighed 
by the potential distortion and losses in accuracy as a consequence 
of their use. Accordingly, Commerce ha[s] rejected the use of either 
of the two proxies as inappropriate and ha[s] sought to calculate the 
po — further manufactured sales using another reason- 
able basis. 


Final Results, 63 Fed. Reg. at 2561. 

As another reasonable method, Commerce chose its standard meth- 
odology under § 1677a(d)(2) to calculate the CEP of Koyo’s further 
manufactured merchandise and found that this methodology was not 
only not burdensome but also “presented a higher probability of accu- 
rate results than using margins calculated for non-further-manufac- 
tured sales.” Def.’s Mem. at 103-104 (citing Final Results, 63 Fed. Reg. 
at 2561). Accordingly, Commerce requested that Koyo provide Com- 
merce with responses to the particular section of the questionnaire. See 
Koyo’s Mem. Ex. 3. Koyo refused to submit responses to the particular 
section and proposed that Commerce, as an alternative methodology, 
apply the margins on finished products to the further-manufactured 
products. See Koyo’s Mem. Exs. 4, 6. In particular, Koyo proposed 


that [Commerce] instead of evaluating whether the margins for fin- 
ished over 4 [inch] A-588-604 bearings were an appropriate surro- 
gate for A-588-604 further-manufactured merchandise, could 
have used the margins it calculated for under 4 [inch] A-588-054 
bearings as a proxy for that A-588-604 merchandise which was fur- 
ther processed into under 4 [inch] bearings, and the margins calcu- 
lated for over 4 [inch] bearings as a proxy for that A-588-604 
merchandise which was further processed into over 4 [inch] bear- 
ings. 
Final Results, 63 Fed. Reg. at 2562. 

Koyo alternatively proposed that Commerce could have “compare|d] 
the value of all finished bearings [0-4 inch A-588-604 TRBs and over 4 
inch A-588-604 TRBs] to the value of all further-processed components 
{that is, 0-4 inch A-588--054 further-manufactured TRBs and over 4 
inch A-588-604 further-manufactured TRBs].” Koyo’s Mem. at 26-27. 
Commerce responded that: 


[w]hile Koyo’s proposal would be less burdensome than the use of 
the standard methodology, [Commerce] believe[s] that the stan- 
dard methodology is not unduly burdensome and presents a higher 
probability of accurate results than using margins calculated for 
non-further-manufactured sales. Among other things, Koyo’s pro- 
posal relies on information concerning a different class or kind of 
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merchandise and therefore in this case does not sufficiently allay 
concerns about potential inaccuracy. The record indicates that the 
use of these proxy methods would have a relatively high potential 
for distortion; [Commerce] believe[s] that the gains in accuracy 
that [Commerce] would achieve using the standard methodology 
would outweigh the additional burden resulting from the use of the 
standard calculation. The record supports [Commerce’s] continued 
use of the standard methodology as a reasonable basis for calculat- 
ing the CEP for Koyo’s further-manufactured merchandise. 
Final Results, 63 Fed. Reg. at 2562. 

Therefore, since Koyo refused to respond to the particular section, 
Commerce, pursuant to § 1677e(b), “selected as adverse facts available 
the highest rate ever calculated for Koyo in any previous review of the 
TRBs atissue * * * [and applied this] rate * * * tothe total entered value 
of Koyo’s further-manufactured sales” to calculate the CEP of Koyo’s 
further-manufactured merchandise. Def.’s Mem. at 108 (citing Final 
Results, 63 Fed. Reg. at 2562). 


B. Contentions of the Parties 
1. Koyo’s Contentions 


Koyo and Commerce both agree that “Koyo met the ‘substantially ex- 
ceeds’ qualification”? for implementation of the [S]pecial [R]ule” under 
§ 1677a(e). Koyo’s Mem. at 19 (citing Final Results, 63 Fed. Reg. at 
2561). Koyo does not argue that Commerce erred in not selecting one of 
the two proxies under § 1677a(e). See Koyo’s Mem. at 17. Koyo, however 
contends that Commerce erred in using, as another “reasonable basis,” 
its standard methodology pursuant to § 1677a(d) to calculate Koyo’s 
further-manufactured merchandise. See id. at 20-26. In particular, 
Koyo argues that Commerce’s use of its standard methodology, that is, 
“a full-blown further manufacturing analysis violates both the letter 
and the intent of the statute.” Jd. at 27. Koyo, therefore, maintains that 
since the Special Rule under § 1677a(e) applies in this case, Commerce 
cannot employ as an “other reasonable basis” under § 1677a(e) its stan- 
dard methodology pursuant to § 1677a(d) to calculate Koyo’s further 
manufactured merchandise.®° See id. at 28. 

Rather, Koyo asserts that Commerce should have used Koyo’s pro- 
posed methodology to calculate the CEP of Koyo’s further-manufac- 
tured merchandise. See Koyo’s Mem. at 19-27. In particular, Koyo 
proposed that: 


instead of evaluating whether the margins calculated on the fin- 
ished over 4 [inch A-588-604] TRBs were an appropriate proxy for 
the margins on imported bearing parts destined to become both 0-4 
{inch A-588-604] TRBs and over 4 [inch A-588-604] TRBs, [Com- 
merce] should have looked to the margins on finished 0-4 [inch 
A-588-054] TRBs as a proxy for parts further manufactured into 


29 The “substantially exceeds” qualification is met when “the value added in the United States by the affiliated per- 
son is likely to exceed substantially the value of the [imported] merchandise.” 19 U.S.C. § 1677a(e). 


30 Koyo argues that “any other reasonable basis [under § 1677a(e)| cannot include a reversion to the full further 
processing methodology.” Koyo’s Reply at 19. 
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0-4 [inch A-588-604] TRBs, and the margins on finished over 4 
[inch A-588-604] as a proxy for parts further manufactured into 
over 4 [inch A-588-604] TRBs. 


Id. at 22. Koyo maintains that “[s]uch a comparison conforms closely 
with the statutory preference for relying on ‘identical subject merchan- 
dise,’ 19 U.S.C. § 1677a(e)(1), or, as a second choice, ‘other subject mer- 
chandise,’ 19 U.S.C. § 1677a(e)(2), as a proxy for the further 
manufactured parts.” Id. at 22-23. Koyo further asserts that its pro- 
posed methodology would: (1) be less burdensome than Commerce’s se- 
lected standard methodology; (2) not cause the possible high level of 
distortion in the antidumping margin as Commerce alleges. See id. at 
23-26. 

Koyo also proposed an alternative methodology to its proposed meth- 
odology. See id. at 26. In particular, Koyo alleges that Commerce could 
have “compare[d] the value of all finished bearings [0-4 inch A-588-604 
TRBs and over 4 inch A-588-604 TRBs] to the value of all further-pro- 
cessed components [that is, 0-4 inch A-588-054 further-manufactured 
TRBs and over 4 inch A-588-604 further-manufactured TRBs].” Id. 
Koyo maintains that this proposed methodology would qualify as 
“another reasonable basis” pursuant to § 1677a(e). See id. at 27. Fur- 
thermore, Koyo asserts that regardless of which of its two proposed 
methodology Commerce were to follow, there is nothing on the record 
that the proposed methodologies would not provide for accurate dump- 
ing margins or would not reduce the burden on Commerce to perform a 
standard further-manufactured merchandise analysis. Id. 

Koyo also contends that Commerce unlawfully applied adverse facts 
available to Koyo’s further-manufactured merchandise. See Koyo’s Re- 
ply at 18-22. Koyo asserts that because the statutory language under 
§ 1677a(d)(2) provides that “the price used to establish [CEP] shall * * * 
be reduced by * * * the cost of any further manufacture or assembly (in- 
cluding additional material and labor), except in circumstances de- 
scribed in subsection(e) of this section,” Commerce cannot revert to 
§ 1677a(d)(2) and deduct the cost of further manufacture and assembly, 
that is, perform a full-blown further manufacturing analysis. Jd. at 19 
(quoting § 1677a(d)(2)) (emphasis supplied). Therefore, Koyo main- 
tains that Commerce acted unlawfully by applying adverse facts avail- 
able and had no authority to demand that Koyo provide responses to the 
particular section of the questionnaire. See Koyo’s Reply at 19. 

Koyo alternatively argues that “if the statute did accord [Commerce] 
the discretion to resort to the traditional further processing analysis de- 
spite the fact that the criteria for the ‘[S]pecial [R]ule’ are satisfied * * *, 
[Commerce’s] justification for doing so in this case is without support on 
the record.” Jd. at 20. In particular, Koyo argues that Commerce did not 
provide any record evidence or support for its proposition that Koyo’s 
proposed alternative methodologies for calculating the CEP of Koyo’s 
further-manufactured merchandise would be distortive. See id. at 
20-22. Moreover, Koyo asserts that Commerce’s denial of Koyo’s pro- 
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posed alternative methods on the basis of them being distortive is not 
supported by substantial evidence. See id. at 22. Koyo, therefore, re- 
quests that this Court remand to Commerce with instructions “not to 
apply the standard further manufacturing analysis under § 1677a(d)(2) 
to calculate Koyo’s margins, nor to apply adverse facts available in re- 
sponse to Koyo’s failure to submit a response to [the particular section] 
of the questionnaire.” Koyo’s Mem. at 29. 

Finally, Koyo maintains if the Court finds that Commerce had the au- 
thority to apply adverse facts available to Koyo’s further-manufactured 
merchandise, then the Court should sustain Commerce’s application of 
adverse facts available to entered value rather than sales value of the 
finished TRBs as Timken argues Commerce should have used. See 
Koyo’s Mem. Resp. Timken’s Mot. J. Agency R. (“Koyo’s Resp.”) at 
16-22. In particular, Koyo asserts that Commerce acted within 19 U.S.C. 
§ 1677e when it “appl[ied] the facts available margin rate to [Koyo’s] en- 
tered value * * *” and Commerce’s approach is more reasonable than 
Timken’s suggested approach of applying the adverse facts available 
margin rate to Koyo’s sales value because Commerce’s “methodology 
* * * was both reasonable and bore ‘a rational relationship to the [sub- 
ject] matter at issue[,]’” zd. at 18 (quoting Koenig & Bauer-Albert AG v. 
United States, 22 CIT 574, 584, 15 F Supp. 2d 834, 846 (1998)), vacated 
in part on other grounds, 259 F.3d 1341 (Fed. Cir. 2001). Koyo further 
alleges that 


Timken’s approach would result in the application of the dumping 


margin to manufacturing that took place in the United States, that 
is, to U.S. value-added. It would violate the premise of the anti- 
dumping law to apply duties to the value of U.S. manufacturing 
rather than the value of imported merchandise. The entire purpose 
of [Commerce’s] further-manufacturing exercise is to “back out” 
the value added in the United States to find the “value” of the im- 
ported subject merchandise. Because the subject merchandise in 
this case was forgings, and because the statue does not contemplate 
imposing antidumping duties on manufacturing done in the United 
States, [Commerce’s] reliance on the entered value of forgings rath- 
er than the sales value of finished bearings incorporating signifi- 
cant U.S. value-added, was reasonable and rationally related to the 
task at hand. 


Koyo’s Resp. at 19-20. 

Koyo further contends that Timken’s arguments that Commerce 
erred in not calculating the highest potential uncollected dumping du- 
ties possible and the unreliability of transfer prices (that is, Koyo’s en- 
tered value of imported forgings) are without merit. Jd. at 20-22. 
Therefore, Koyo maintains that “to the extent that any application of 
adverse facts available was appropriate in this case,” the Court should 


affirm Commerce’s methodology as reasonable and in accordance with 
law. Id. at 22. 
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2. Commerce’s Contentions 


Commerce contends that Congress has granted to Commerce broad 
discretion in determining when the use of “any other reasonable basis” 
under § 1677a(e) is appropriate. Def.’s Mem. at 105-08. Commerce 
maintains that “[nJeither the statute nor the SAA prohibits Commerce 
from using the more burdensome standard [§ 1677a] (d)(2) methodolo- 
gy as an alternative reasonable method where the agency finds that nei- 
ther alternative under [§§ 1677a](e)(1) or (e)(2) is appropriate.” Id. at 
107. In this case, Commerce determined that 


the record does not lead [Commerce] to conclude that the use of 
either of the two alternative methods described in section 
[1677a(e)(1) and (2)] with respect to Koyo’s further-manufactured 
merchandise is appropriate. The record indicates that Koyo’s U.S. 
sales of further-manufactured subject merchandise represented a 
large portion of its total U.S. sales of subject merchandise during 
the POR. Therefore, the use of either of the proxy methods in this 
case—where the proportion of further-manufactured sales is rela- 
tively high—would have a relatively high potential for inaccuracy. 
In addition, as noted in [Commerce’s] preliminary results, the fin- 
ished merchandise sold by Koyo to the first unrelated U.S. customer 
was still in the same class or kind as merchandise within the scope 
of the TRB order and finding (i.e., imported TRB components were 
processed into TRBs). As a result, the calculation of the precise 
amount of cost of further manufacturing would not be nearly as 
burdensome as it would be for * * * another respondent who im- 
ported TRBs for incorporation in automobiles. Furthermore, in 
prior reviews [Commerce has] calculated margins for Koyo’s fur- 
ther processed sales and ha(s] extensive experience with and 
knowledge of Koyo’s further-manufactured sales and the calcula- 
tion of the cost of further manufacturing in the United States with 
respect to these sales. Therefore, in this case [Commerce has] deter- 
mined that for Koyo the relatively small reduction of burden on 
[Commerce] that would result from resorting to either of the two 
statutory proxy methods under the [S]pecial [R]ule is outweighed 
by the potential distortion and losses in accuracy as a consequence 
of their use. Accordingly, [Commerce has] rejected the use of either 
of the two proxies as inappropriate and ha[s] sought to calculate the 
CEP for Koyo’s further manufactured sales using another reason- 
able basis. 


Final Results, 63 Fed. Reg. at 2561. 

Commerce does agree that: (1) Koyo’s proposed methodology would 
be less burdensome than Commerce’s standard methodology under 
§ 1677a(d)(2); and (2) “that one of the underlying purposes of section 
1677a(e) was to provide a mechanism for avoiding certain complexities 
involved in the standard further manufacturing analysis set forth in 
section 1677a(d)(2).” Def.’s Mem. at 107; See Final Results, 63 Fed. Reg. 
at 2562. Commerce, however, cites to Bowe, 17 CIT at 340 realizing its 
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overriding mandate to calculate accurate dumping margins and points 
out in the Final Results that 


the standard methodology [pursuant to § 1677a(d)(2)] is not undu- 
ly burdensome and presents a higher probability of accurate results 
than using margins calculated for non-further-manufactured sales. 
* * * Koyo’s proposal relies on information concerning a different 
class or kind of merchandise and therefore in this case does not suf- 
ficiently allay concerns about potential inaccuracy [that is, Koyo re- 
lied on information from two different dumping orders when it 
proposed that Commerce should have looked to the margins on fin- 
ished 0-4 inch A-588-054 TRBs as a proxy for parts further 
manufactured into 0-4 inch A-588-604 TRBs]. 


Final Results, 63 Fed. Reg. at 2562. 

Commerce argues that its determination, pursuant to § 1677a(e), is 
limited to the scope of the order and is not permitted to include non-sub- 
ject sales since the statute refers to “identical or other subject merchan- 
dise.” See Final Results, 63 Fed. Reg. at 2562. Contrary to Commerce’s 
argument, Koyo contends that “in authorizing |Commerce] to use ‘oth- 
er reasonable means’ to calculate the margins, Congress must have en- 
visioned that [Commerce] would use non-subject merchandise, i.e., 
merchandise not subject to the same order, as a proxy.” Koyo’s Mem. at 
24. Moreover, Commerce asserts that “the greater the proportion of fur- 
ther-manufactured to non-further-manufactured merchandise, the 
greater the possibility of inaccurate results.” Final Results, 63 Fed. Reg. 
at 2561. 

Commerce also contends that it acted in accordance with 19 U.S.C. 
§ 1677e, when it used the adverse facts available margin rate to calcu- 
late the CEP of Koyo’s further-manufactured merchandise. See Def.’s 
Mem. at 108. In particular, Commerce argues that, since Koyo failed to 
act to the best of its ability by refusing to respond to the particular sec- 
tion of Commerce’s questionnaire, Commerce properly selected the ad- 
verse facts available margin rate and applied it to the total entered value 
of Koyo’s further-manufactured merchandise. See id. Contrary to Tim- 
ken’s argument that Commerce should have applied facts available to 
Koyo’s total sales value of the further-manufactured sales rather than 
to the entered value of Koyo’s sales, Commerce maintains that it “is not 
required by the statute to select a method that is ‘the most’ or ‘more’ 
reasonably adverse.” Jd. Commerce also argues that Timken has not 
provided any evidence or arguments that the adverse facts available 
margin rate that Commerce applied was not reasonably adverse. See id. 
at 109. 

Commerce further contends that Timken does not provide “any evi- 
dence demonstrating that the transfer prices that Koyo reported as en- 
tered values are unreliable.” Jd. Finally, Commerce argues that the 
record indicates that Koyo’s transfer prices were maintained within the 
ordinary course of business and for purposes besides antidumping pro- 


ceedings (i.e., for United States tax purposes and United States Cus- 
toms’ reviews). See id. 
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3. Timken’s Contentions 


Timken agrees with Commerce’s resorting to its standard methodolo- 
gy under § 1677a(d)(2) as an alternative reasonable method and argues 
that Commerce has broad discretion as to when to use “any other rea- 
sonable basis” under § 1677a(e). See Timken’s Resp. at 47-50. More- 
over, Timken maintains that “[n]jo court (much less Koyo) may 
substitute its judgment for that of the Commerce Department (absent 
action contrary to the statute)[.]” Id. at 48. Timken, however, disagrees 
with Commerce’s application of the adverse facts available margin to 
Koyo’s entered value and argues that Commerce should have applied its 
facts available rate to Koyo’s sales value rather than Koyo’s entered val- 
ue. See Timken’s Mem. Supp. Rule 56.2 Mot. J. Agency R. (“Timken’s 
Mem.”) at 22-28. Timken contends that Commerce’s application of the 
adverse facts available margin to Koyo’s entered value was unlawful be- 
cause: (1) transfer prices are not reliable, see id.; (2) “the [facts avail- 
able] scheme presumes that the choice of ‘facts available’ will be not 
only adverse but sufficiently adverse to accomplish the purpose of en- 
couraging a respondent’s full cooperation”; and (3) Commerce “re- 
warded Koyo’s refusal to supply requested information by applying the 
[facts available] rate to Koyo’s entered value, rather than to its sales val- 
ue, for further processed merchandise, which resulted in a lower [facts 
available] margin for Koyo.” Timken’s Reply Resp. Brs. Def., NTN, 
Koyo, and NSK. (“Timken Reply”) at 16, 18. 


C. Analysis 
The first issue is whether Commerce’s use of its standard methodolo- 


gy pursuant to § 1677a(d)(2) constitutes another “reasonable basis” un- 
der § 1677a(e). To determine whether Commerce’s interpretation and 
application of the antidumping statute is in accordance with law, the 
Court must undertake the two-step analysis prescribed by Chevron, 467 
US. 837. Under the first step, the Court reviews Commerce’s construc- 
tion of a statutory provision to determine whether “Congress has direct- 
ly spoken to the precise question at issue.” Chevron, 467 U.S. at 842. “To 
ascertain whether Congress had an intention on the precise question at 
issue, [the Court] employ(s] the ‘traditional tools of statutory construc- 
tion.’” Timex VI., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) 
(citing Chevron, 467 US. at 843 n.9). “The first and foremost ‘tool’ to be 
used is the statute’s text, giving it its plain meaning. Because a statute’s 
text is Congress’s final expression of its intent, if the text answers the 
question, that is the end of the matter.” Jd. (citation omitted). 

The end clause of 19 U.S.C. § 1677a(e) clearly provides Commerce 
with a great deal of discretion in adjusting CEP for the cost of further 
manufacture and assembly. See § 1677a(e). Under § 1677a(e), when the 
value added to subject merchandise in the United States is likely to sub- 
stantially exceed the value of the merchandise, Commerce must use spe- 
cified surrogate prices if two conditions are met. See id. The first 
condition in the preamble of § 1677a(e) that there be “a sufficient quan- 
tity of sales to provide a reasonable basis for comparison,” is not at issue 
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here. Id. The second condition in the preamble of § 1677a(e) requires 
Commerce to “determine|] that the use of such sales is appropriate.” Jd. 
Thus, Commerce is not forced to use the surrogate prices if it determines 
that their use is not “appropriate.” Jd. According to the end clause of 
§ 1677a(e), Commerce is permitted to determine CEP “on any other rea- 
sonable basis.” Id. 

Commerce, therefore, may determine the method by which to calcu- 
late CEP when it finds that the use of the surrogate prices is not ap- 
propriate. This holds true even if Commerce finds that the value added 
in the United States “is likely to exceed substantially the value of the 
subject merchandise.” 19 U.S.C. § 1677a(e). Thus, even if Commerce 
finds that Koyo’s added value substantially exceeds the value of the mer- 
chandise, Commerce still has the discretion to refuse to apply the Spe- 
cial Rule.*! 

In the case at bar, Commerce determined that 


the record does not lead [Commerce] to conclude that the use of 
either of the two alternative methods described in section 
[1677a(e)(1) and (2)] with respect to Koyo’s further-manufactured 
merchandise is appropriate. The record indicates that Koyo’s US. 
sales of further-manufactured subject merchandise represented a 
large portion of its total U.S. sales of subject merchandise during 
the POR. Therefore, the use of either of the proxy methods in this 
case—where the proportion of further-manufactured sales is rela- 
tively high—would have a relatively high potential for inaccuracy. 
In addition, as noted in [Commerce’s] [P]reliminary [R]esults, the 
finished merchandise sold by Koyo to the first unrelated U.S. cus- 
tomer was still in the same class or kind as merchandise within the 
scope of the TRB order and finding (i.e., imported TRB components 
were processed into TRBs). * * * 


Final Results, 63 Fed. Reg. at 2561. 

The Court finds that Commerce acted within the discretion afforded 
to it by § 1677a(e) in refusing to apply the Special Rule to Koyo in this 
review. The Court will not require Commerce to use the Special Rule 
when it finds the use of the Special Rule inappropriate, since the imposi- 
tion of such a requirement would be contrary to § 1677a(e). Therefore, 
since Commerce found that neither alternative under §§ 1677a(e)(1) 
nor (e)(2) were appropriate, Commerce’s resort to its standard method- 
ology under § 1677a(d)(2) as an alternative reasonable method is af- 
firmed.®2 

Next, the Court must determine whether Commerce’s application of 
the adverse facts available margin rate to Koyo’s entered value in order 
to calculate the CEP of Koyo’s further-manufactured merchandise was 
in accordance with law. The antidumping statute mandates that Com- 


31 In fact, neither Commerce nor Koyo dispute that the value added to Koyo’s merchandise substantially exceeded 
the value of the merchandise. See Koyo’s Mem. at 19 (citing Final Results, 63 Fed. Reg. at 2561). 

82 Although Koyo proposes two alternative methodologies, the Court’s “duty is not to weigh the wisdom of, or to 
resolve any struggle between, competing views of the public interest, but rather to respect legitimate policy choices 


made by the agency in interpreting and applying the statute.” Suramerica de Aleaciones Laminadas, C.A. v. United 
States, 966 F.2d 660, 665 (Fed. Cir. 1992). 
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merce use “facts otherwise available” if “necessary information is not 
available on the record” of an antidumping proceeding. 19 US.C. 
§ 1677e(a)(1). In addition, Commerce may use facts available where an 
interested party or any other person: (1) withholds information that has 
been requested by Commerce; (2) fails to provide the requested informa- 
tion by the requested date or in the form and manner requested, subject 
to 19 U.S.C. § 1677m(c)(1), (e) (1994); (3) significantly impedes an anti- 
dumping proceeding; and (4) provides information that cannot be veri- 
fied as provided in 19 U.S.C. § 1677m(i). See id. § 1677e(a)(2)(A)-(D). 
Section 1677e(a) provides, however, that the use of facts available shall 
be subject to the limitations set forth in 19 U.S.C. § 1677m(d). 

Once Commerce determines that use of facts available is warranted, 
§ 1677e(b) permits Commerce to apply an “adverse inference” if it can 
find that “an interested party has failed to cooperate by not acting to the 
best of its ability to comply with a request for information.” Such an in- 
ference may permit Commerce to rely on information derived from the 
petition, the final determination, a previous review or any other infor- 
mation placed on the record. See 19 U.S.C. § 1677e(c) (1994). When 
Commerce relies on information other than “information obtained in 
the course of the investigation or review, [Commerce] shall, to the extent 
practicable, corroborate that information from independent sources 
that are reasonably at [its] disposal.” Id. 

In order to find that a party “has failed to cooperate by not acting to 
the best ofits ability” pursuant to§ 1677e(b), itis not sufficient for Com- 
merce to merely assert this legal standard as its conclusion or repeat its 
finding concerning the need for facts available. See Ferro, 23 CIT at 
___, 44 F Supp. 2d at 1329 (“Once Commerce has determined under 19 
US.C. § 1677e(a) that it may resort to facts available, it must make addi- 
tional findings prior to applying 19 U.S.C. § 1677e(b) and drawing an ad- 
verse inference”). Rather, Commerce must clearly articulate: (1) “why it 
concluded that a party failed to comply to the best of its ability prior to 
applying adverse facts,” and (2) “why the absence of this information is 
of significance to the progress of [its] investigation.” Ferro, 23 CIT at 
___, 44 F Supp. 2d at 1331. 

The Court finds that Commerce’s decision to apply adverse facts 
available was in accordance with law. When Commerce chose to use its 
standard methodology under § 1677a(d)(2) to calculate the CEP of 
Koyo’s further-manufactured merchandise, Commerce made extensive 
requests that Koyo provide Commerce with responses to the particular 
section of the questionnaire. Specifically, on April 10, 1997, Commerce 
requested that Koyo provide a response to the particular section of the 
questionnaire by May 1, 1997. See Koyo’s Mem. Ex. 3. On May 6, 1997, 
Koyo responded by letter to Commerce urging Commerce to reconsider 
its position and proposed to Commerce an alternative methodology. See 
Koyo’s Mem. Ex. 4. Commerce, on May 28, 1997, responded to Koyo 
stating that Koyo was required to submit responses to the particular 
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section by June 9, 1997. See Koyo’s Mem. Ex. 5. On June 10, 1997, Koyo 
wrote to Commerce informing 


[b]ecause Koyo has no confidence that it will receive even-handed 
treatment from [Commerce] in the calculation of the fair value of 
TRBs further-processed from imported forgings, Koyo has chosen 
not to file a [particular] response in this review. 


Koyo’s Mem. Ex. 6 at 2 (emphasis supplied). 

As aresult of Koyo’s refusal to provide responses to the particular sec- 
tion and, thereby, failing to act to the best of its ability, Commerce se- 
lected as “adverse facts available * * * the highest rate [Commerce] ever 
calculated for Koyo in any previous review of the [TRBs at issue].” Final 
Results, 63 Fed. Reg. at 2562. Consequently, Commerce’s decision to ap- 
ply the adverse facts available rate to Koyo’s entered value to calculate 
the CEP of Koyo’s further-manufactured merchandise was in accor- 
dance with law. 

The Court also finds that Timken’s argument that Commerce should 
have applied the adverse facts available rate to Koyo’s sales value is 
without merit. As Commerce correctly argues, “{i]n choosing among the 
facts available, [Commerce is] not required by the statute to select a 
method that is ‘the most’ or ‘more’ reasonably adverse.” Final Results, 
63 Fed. Reg. at 2562. Rather, this Court affirms Commerce’s application 
of the adverse facts available rate to Koyo’s entered value since Com- 
merce’s methodology was reasonable. 

Accordingly, the Court sustains Commerce’s resort to its standard 
methodology under § 1677a(d)(2) and its application of the adverse facts 
available rate to Koyo’s entered value to determine the CEP of Koyo’s 
further manufactured merchandise. 


XV. Calculation of the Antidumping Duty Assessment Rate 
A. Background 


In the subject review, Commerce, following its usual practice in ascer- 
taining cash deposit rates and assessment rates, stated that the “cash 
deposit rate has been determined on the basis of the selling price to the 
first unaffiliated U.S. customer. For appraisement purposes, where in- 
formation is available, [Commerce] will use the entered value of the 
merchandise to determine the assessment rate.” Final Results, 63 Fed. 
Reg. at 2585. 

Any of Commerce’s findings concerning assessment rates and cash 
deposit rates are subject to 19 U.S.C. § 1675(a)(1)(B) (1994) which pro- 
vides that Commerce shall “review, and determine (in accordance with 
[§ 1675(a)] (2)), the amount of any antidumping duty * * *.” Section 
1675(a)(2) further states that the dumping margin “shall be the basis 
for the assessment of * * * antidumping duties on entries of merchan- 
dise * * *.” 19 U.S.C. § 1675(a)(2)(C). 
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The dumping margin (equal to the amount of antidumping duty 
owed) is the amount by which NV exceeds the EP or CEP on the subject 
merchandise sold during the POR.** See 19 U.S.C. § 1677(35) (1994). 

NV is the comparable price for a product like the imported merchan- 
dise when first sold (generally, to unaffiliated parties) “for consumption 
in the exporting country, in the usual commercial quantities and in the 
ordinary course of trade and, to the extent practicable, at the same level 
of trade as the export price or constructed export price.” 19 U.S.C. 
§ 1677b(a)(1)(B)(). 

The export price means the “price at which the subject merchandiseis 
first sold * * * by the producer or exporter of the subject merchandise 
outside of the United States to an unaffiliated purchaser,” while the 
constructed export price is the “price at which the subject merchandise 
is first sold * * * in the United States * * * [by] the producer or exporter 
* * * to a purchaser not affiliated with the producer or exporter * * *.” 
19 US.C. § 1677a(a),(b) (1994). 

Cash deposit is a provisional remedy. When Commerce directs Cus- 
toms to suspend liquidation upon a preliminary determination of dump- 
ing, the importer must make a cash deposit of estimated antidumping 
duties with Customs or post a bond or other security. See 19 U.S.C. 
§ 1675(a)(2)(B) (iii). Commerce orders the posting of a cash deposit in an 
amount equal to the estimated average amount by which the foreign 
market value exceeds the United States price, that is, the dumping mar- 
gin. 19 U.S.C. § 1673b(d)(1)(B) (1994); see also 19 U.S.C. § 1673e(b) (ap- 
plying similar calculation for Commerce’s final determination). 
Commerce then calculates the cash deposit rate by dividing “‘the aggre- 
gate dumping margins by the aggregated United States prices.’” Na- 
tional Steel Corp. v. United States (“National Steel”), 20 CIT 743, 746, 
929 F Supp. 1577, 1581 (1996) (citation omitted); accord 19 U.S.C. 
§ 1677(35)(B) (stating that “‘weighted average dumping margin’ is the 
percentage determined by dividing the aggregate dumping margins 
* * * by the aggregate export prices * * *.”). Commerce interprets the 
term “United States price” as the sale price after Commerce has made 
all adjustments as provided for by law. See National Steel, 20 CIT at 746, 
929 F Supp. at 1581. 

When an antidumping duty is imposed upon imported merchandise, 
Commerce calculates an assessment rate for each importer by dividing 
the dumping margin for the subject merchandise by the entered value 
of such merchandise for normal Customs purposes. See 19 C.FR. 
§ 351.212(b). 


In promulgating 19 C.F-R. § 351.212(b), Commerce reasoned as fol- 
lows: 


[Section] 351.212(b)(1) [deals] with the method that [Commerce] 
will use to assess antidumping duties upon completion of a review. 


33 Because Koyo had only CEP sales during the POR, Koyo’s arguments address only the calculation of the assess- 
ment rate for CEP sales. See Koyo’s Reply at 22 n.7. However, for the purpose of our analysis, the outcome would be 
identical if Koyo had both EP and CEP or only EP sales during the POR. 
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* * * [Commerce] provided that it normally will calculate an “as- 
sessment rate” for each importer by dividing the absolute dumping 
margin found * * * by the entered value * * *. [The regulation] 
merely codified an assessment method that [Commerce] has come 
to use more and more frequently in recent years. 

Historically, [Commerce] (and, before it, the Department of Trea- 
sury) used the so-called “master list” (entry-by-entry) assessment 
method. Under the master list method, [Commerce] would list the 
appropriate amount of duties to assess for each entry of subject 
merchandise separately in its instructions to the Customs Service. 
However, in recent years, the master list method has fallen into dis- 
use for two principal reasons. First, in most cases, respondents have 
not been able to link specific entries to specific sales, particularly in 
CEP situations in which there is a delay between the importation of 
merchandise and its resale to an unaffiliated customer. Absent an 
ability to link entries to sales, [Commerce] cannot apply the master 
list method. Second, even when respondents are able to link entries 
to sales, there are practical difficulties in creating and using a mas- 
ter list if the number of entries covered by a review is large. Prepar- 
ing a master list that covers hundreds or thousands of entries is a 
time-consuming process, and one that is prone to errors by [Com- 
merce] and/or Customs Service staff. 


Antidumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 
27,314 (May 19, 1997). 


B. Contentions of the Parties 
1. Koyo’s Contentions 


Koyo asserts that Commerce unlawfully calculated the antidumping 
duty assessment rate under 19 C.FR. § 351.212(b) because Commerce 
used the entered value for the subject merchandise as the denominator 
in the formula. See Koyo’s Mem. at 30-32. Koyo alleges that because 19 
U.S.C. § 1675(a)(2)(A),(C) requires that the dumping margin be calcu- 
lated as the difference between NV and CEP and since NV and CEP are 
both price-based concepts, the logic of the statute necessitates that the 
denominator used in the formula must also be a price-based concept, 
specifically, sales value. See id. at 30. Koyo, therefore, concludes that 
Commerce’s use of entered value instead of sales value as the denomina- 
tor is either unreasonable or in violation of the statutory language of 19 
US.C. §§ 1675(a)(1)(B) and 1675(a)(2). See id. at 30-31. 

Furthermore, Koyo maintains that because Commerce always uses 
sales value as the denominator for calculating cash deposit rates, Com- 
merce must apply the same calculation method to the assessment rates. 
See Koyo’s Mem. at 30. Koyo argues that Commerce’s use of different 
denominators for cash deposit rates and assessment rates creates a dis- 
tinction between the two that conflicts with the mandate of 19 US.C. 
§ 1675(a)(2). See Koyo’s Mem. at 30-31; Koyo’s Reply at 25. 

Koyo also notes that Commerce’s use of 19 C.FR. § 351.212(b) is un- 
reasonable as applied because all of Koyo’s merchandise for the POR 
was imported solely by Koyo Corporation of U.S.A. and, therefore, Com- 
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merce’s purpose of using entered value as the denominator in order to 
“allocate the dumping margin among different importers that bring 
Koyo’s merchandise into the United States” has no relevance to Koyo’s 
situation. Koyo’s Reply at 24 (citing Def.’s Mem. at 112). 

Although Koyo concedes that this Court upheld Commerce’s method- 
ology for calculating the assessment rates in Koyo, 16 CIT 539, 796 F 
Supp. 1526, vacated in part on other grounds, Koyo 1992, 806 F. Supp. 
1008, Koyo asserts that the issue was not finally resolved by a deter- 
mination by the CAFC. See Koyo’s Mem. at 30. 

Finally, Koyo asserts that the exhaustion doctrine does not preclude 
Koyo from raising its claim because the futility exception applies. See 
Koyo’s Reply at 23. In particular, Koyo claims that since Commerce has 
used the same methodology to calculate the assessment rate in past re- 
views, “it simply would have been a waste of time and effort—futile—for 
Koyo to raise this issue * * * before [Commerce].” Jd. 


2. Commerce’s Contentions 


In response, Commerce contends that the calculation of the assess- 
ment rate, pursuant to 19 C.ER. § 351.212(b), by dividing the dumping 
margin by the entered value of the subject merchandise was reasonable 
and in accordance with law. See Def.’s Mem. at 110-13. 

According to Commerce, the requirement of 19 U.S.C. § 1675(a)(2) 
that the amount by which NV exceeds CEP (or EP) “be the basis for the 
assessment of * * * antidumpingduties” is fully satisfied by the method- 
ology devised in 19 C.F R. § 351.212(b) because the first step of the cal- 
culation, the computation of the dumping margin (the numerator) as 
the difference between NV and Koyo’s CEP supplies the statutorily-pre- 
scribed basis for the entire formula set forth in 19 C.FR. § 351.212(b). 
Id. at 112 (citing Koyo, 16 CIT 539, 796 F Supp. 1526). Commerce fur- 
ther asserts that “(t]he purpose of using entered value in the denomina- 
tor [in the formula for an assessment rate] is to allocate the dumping 
margin among the importers of the merchandise produced by a respon- 
dent.” Def.’s Mem. at 112. 

Commerce also argues that this Court should not consider the issue 
because Koyo failed to exhaust its administrative remedies. See id. at 
110-11. In particular, Commerce contends that Koyo was aware of Com- 
merce’s regulation concerning the filing of case briefs which are to be 
submitted by interested parties after the publication of the preliminary 
results and which must “contain all the arguments that, in the [respon- 
dent’s] view, continue to be relevant to the final results of administra- 
tive review * * *.” Id. at 111 (citing 19 C.ER. § 351.309(c)(2) (1998)). 
Since Koyo failed to “raise any issue with respect to Commerce’s assess- 
ment methodology in its October 16, 1997 case brief|,]” Commerce re- 
quests that this Court find that Koyo failed to exhaust its administrative 
remedies and uphold Commerce’s assessment rate calculations. See 
Def.’s Mem. at 111. 
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3. Timken’s Contentions 


Timken generally supports Commerce and contends that contrary to 
Koyo, the “price-based nature of the calculation of dumping margins 
provides no support for any position regarding assessment.” Timken’s 
Resp. at 51. Moreover, Timken asserts that if Commerce used sales val- 
ue in the denominator as Koyo argues, rather than the entered value for 
the subject merchandise, an under-collection of antidumping duties 
would result. See id. at 50. Timken also points out that, contrary to 
Koyo’s claim, there is binding precedent by the CAFC upholding Com- 
merce’s methodology for purposes of calculating cash deposit rates and 
assessment rates. See id. at 51-52 (citing Torrington v. United States, 44 
F.3d 1572 (Fed. Cir. 1995)). 


C. Analysis 


The exhaustion doctrine requires a party to present its claims to the 
relevant administrative agency for the agency’s consideration before 
raising these claims to the Court. See Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 U.S. 148, 155, (1946) (“A reviewing 
court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action”).*4 


The purpose behind the doctrine of exhaustion is to prevent courts 
from premature involvement in administrative proceedings, and to pro- 
tect agencies “from judicial interference until an administrative deci- 
sion has been formalized and its effects felt in a concrete way by the 
challenging parties.” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49, 
(1967); see also Public Citizen Health Research Group v. Comm’r, FDA, 
740 F.2d 21, 29 (D.C. Cir. 1984) (pointing out that the “exhaustion doc- 
trine * * * serves four primary purposes: [(1)] it ensures that persons do 
not flout [legally] established administrative processes * * *; [(2)] it pro- 
tects the autonomy of agency decisionmaking; [(3)] it aids judicial re- 
view by permitting factual development [of issues relevant to the 
dispute]; and [(4)] it serves judicial economy by avoiding [repetitious] 


34 There is however, no absolute requirement of exhaustion in the Court of International Trade in non-classification 
cases. See Alhambra Foundry Co. v. United States (“Alhambra”), 12 CIT 348, 346-47, 685 F. Supp. 1252, 1255-56 
(1988). Section 2637(d) of Title 28 directs that “the Court of International Trade shall, where appropriate, require the 
exhaustion of administrative remedies.” By its use of the phrase “where appropriate,” Congress vested discretion in 
the Court to determine the circumstances under which it shall require the exhaustion of administrative remedies. See 
Cemex, S.A. v. United States, 133 F.3d 897, 905 (Fed. Cir. 1998). Therefore, because “each exercise of judicial discretion 
[does] not require litigants to exhaust administrative remedies,” the Court is authorized to determine proper excep- 
tions to the doctrine of exhaustion. Alhambra, 12 CIT at 347, 685 F Supp. at 1256 (citing Timken Co. v. United States, 
10 CIT 86, 93, 630 F. Supp. 1327, 1334 (1986), rev’d in part on other grounds, Koyo Seiko Co. v. United States, 20 F.3d 
1156 (Fed. Cir. 1994)). 

In the past, the Court has exercised its discretion to obviate exhaustion where: (1) requiring it would be futile, see 
Rhone Poulenc, S.A. v. United States (“Poulenc”), 7 CIT 133, 135, 583 F Supp. 607, 610 (1984) (“it appears that it would 
have been futile for plaintiffs to argue that the agency should not apply its own regulation”), or would be “inequitable 
and an insistence of a useless formality” as in the case where “there is no relief which plaintiff may be granted at the 
administrative level,” United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 201, 544 F. Supp. 883, 887 (1982); 
(2) a subsequent court decision has interpreted existing law after the administrative determination at issue was pub- 
lished, and the new decision might have materially affected the agency’s actions, see Timken, 10 CIT at 93, 630 F. Supp. 
at 1334; (3) the question is one of law and does not require further factual development and, therefore, the court does 
not invade the province of the agency by considering the question, see id.; R.R. Yardmasters of Am. v. Harris, 721 F.2d 
1332, 1837-39 (D.C. Cir. 1983); and (4) plaintiffs had no reason to suspect that the agency would refuse to adhere to 
clearly applicable precedent. See Philipp Bros., Inc. v. United States, 10 CIT 76, 80, 630 F. Supp. 1317, 1321 (1986). 
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administrative and judicial factfinding and by” resolving sole claims 
without judicial intervention). 

In this case, based on precedent, Koyo knew Commerce’s position on 
this issue and deemed it futile for Koyo to raise this issue below. The 
Court, therefore, concludes that Koyo properly exhausted its adminis- 
trative remedies and is correct to raise this issue to the Court. See Aso- 
ciacion Colombiana de Exportadores de Flores v. United States, 916 F.2d 
1571, 1575 (Fed. Cir. 1990)(stating that, as a general rule, courts may 
“‘refuse to require administrative exhaustion when resort to the admin- 
istrative remedy would be futile * * *’” and (quoting Bendure v. United 
States, 554 F2d 427, 431 (Ct. Cl. 1977)); see also Poulenc, 7 CIT at 135, 
583 F Supp. at 610; Techsnabexport, Ltd. v. United States, 16 CIT 420, 
425, 795 F. Supp. 428, 434-35 (1992). 

Turning to the merits of this issue, in Koyo Seiko Co. v. United States 
(“Koyo Seiko Co.”),24CIT __, 110 F Supp. 2d 934 (2000), aff'd, 258 
F.3d 1340 (Fed. Cir. 2001), this Court determined and the CAFC af- 
firmed that Commerce’s methodology for calculating the assessment 
rate, that is, using the entered value of Koyo’s imported merchandise in 
the assessment rate formula rather than sales value, was reasonable 
and in accordance with law. See Koyo Seiko Co., 24 CIT at __—«, 110 F. 
Supp. 2d at 9438. The Court noted that “neither [19 US.C. 
§§ 1675(a)(1)(B) and (a)(2)] nor its legislative history provide[d] an ‘un- 
ambiguously expressed intent’ with regard to the” issue of whether 
Commerce could use entered value rather than sales value in its calcula- 
tion of the assessment rate. Jd. at 940. 


Because Commerce’s methodology of calculating the assessment rate 
and the parties’ arguments are practically identical to those presented 
in Koyo SeikoCo.,24CIT__, 110 F Supp. 2d 934, the Court adheres to 
its reasoning in Koyo Seiko Co. Therefore, the Court affirms Com- 
merce’s methodology of calculating the assessment rate as reasonable 
and in accordance with law. 


XVI. Commerce’s Treatment of Forgings as In-Scope Merchandise 


Koyo argues that Commerce erred in treating Koyo’s imported forged 
rings as in-scope merchandise subject to the TRB antidumping duty or- 
der. See Koyo’s Mem. at 32. Koyo acknowledges that Commerce’s 1995 
scope determination treating Koyo’s imported forged rings as in-scope 
merchandise subject to the TRB antidumping duty order was upheld by 
the CAFC in Koyo Seiko Co. v. United States, 155 F.3d 574 (1998). See id. 
at 33. However, Koyo asserts, since Koyo “submits that the determina- 
tion is unsupported by substantial evidence and otherwise contrary to 
law, and [Koyo] is continuing to consider the avenues available for relief 
from that determination|[,]” the Court should remand the issue for Com- 
merce to recalculate the determination “after excluding Koyo’s sales of 
merchandise further processed from the imported forged rings from 
[Koyo’s] U.S. sales database.” Jd. 

Commerce responds that “Commerce’s scope ruling determination 
[is in accordance with law and] Koyo’s rough forgings are within the 
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scope of the antidumping duty order on TRBs from Japan.” Def.’s Mem. 
at 113-14 (citing Koyo Seiko Co. v. United States (“Koyo 1997”), 21 CIT 
146, 955 F Supp. 1532 (1997)), and Timken Co. v. United States (“Tim- 
ken 1997”), 21 CIT 889, 972 F. Supp. 702 (1997), aff'd, Koyo Seiko Co. v. 
United States, 155 F3d 574. Timken generally agrees with Commerce. 
See Timken’s Resp. at 52. 

Because Commerce’s scope ruling determination and the parties’ ar- 
guments are practically identical to those presented in Koyo 1997, 21 
CIT 146, 955 F Supp. 1532, and Timken 1997, 21 CIT 889, 972 F Supp. 
702, the Court adheres to its reasoning in Koyo 1997 and Timken 1997. 
Therefore, the Court sustains Commerce’s treatment of Koyo’s forg- 
ings. 


XVII. Commerce’s Decision to Limit United States Indirect Selling 
Expenses to Those Expenses Specifically Associated With 
Commercial Activity in the United States 


A. Background 


The pre-URAA statute provided the reduction of exporter’s sales 
price (“ESP”) by the amount of “expenses generally incurred by or for 
the account of the exporter in the United States in selling identical or 
substantially identical merchandise.” 19 U.S.C. § 1677a(e)(2)(1988). Al- 
though the statute was silent as to whether indirect selling expenses in- 
curred outside the United States should be categorized as United States 
indirect selling expenses, Commerce chose to adjust United States price 
for such expenses. See 19 C.FR. § 353.41(e)(2)(1994); ITA ANTIDUMPING 
MANUAL, § 7, at 11 (rev. ed. 1993). 

As revised by the URAA, the statute states that CEP the post-URAA 
equivalent to ESP is to be reduced by the amount of any “expenses gen- 
erally incurred by or for the account of the producer or exporter, or the 
affiliated seller in the United States[:]” including “any selling expenses 
not deducted under subparagraph (A) [commissions], (B) [direct selling 
expenses], or (C) [selling expenses assumed by the seller on behalf of the 
purchaser].” 19 U.S.C. § 1677a(d)(1) and (d)(1)(D). In the Final Results, 
Commerce determined that 


{als [Commerce] stated in /Final Results of Antidumping Duty Ad- 
ministrative Reviews and Termination in Part of Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Ja- 
pan, and Tapered Roller Bearings, Four Inches or Less in Outside 
Diameter, and Components Thereof, From Japan, 62 Fed. Reg. 
11,825, 11,834] and AFBs VI at 2124, [Commerce] will deduct from 
CEP only those expenses associated with economic activities in the 
United States which occurred with respect to sales to the unaffiliat- 
ed US. customer. [Commerce] found no information on the record 
for this review period to indicate that the indirect selling expenses 
and ICC for the respondents that were incurred in their respective 


35 Koyo states that it “ is also challenging the method by which [Commerce] calculated the margins on {merchandise 
further manufactured] * ” Koyo’s Mem. at 32n.17. This Court affirmed Commerce’s methodology regarding Koyo’s 
further manufactured merchandise. See supra Part XIV. 
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home markets were incurred on sales to the unaffiliated customer 
in the United States. 


Final Results, 63 Fed. Reg. 2575. 

Therefore, since NTN’s, NSK’s and Koyo’s “reported selling expenses 
at issue were not associated with commercial activity in the United 
States[,] [but] [rjather, * * * were incurred prior to the commercial ac- 
tivity in the United States[,] * * * [Commerce] did not deduct these ex- 
penses from CEP for these final results.” Id. 


B. Contentions of the Parties 


Timken claims that the new 19 U.S.C. § 1677a(d)(1) statutory lan- 
guage and the SAA, H.R. Doc. 103-316, at 823, indicate that Congress 
intended for Commerce to continue the practice of including in United 
States indirect selling expenses the home market selling expenses at- 
tributable to export sales. See Timken’s Mem. at 18-20. Timken further 
argues that the “pre-URAA old law referred only to expenses ‘incurred 
by or for the account of the exporter in the United States,’ but the URAA 
broadened this language to include adjustment for expenses ‘incurred 
by or for the account of the producer or exporter, or the affiliated seller 
in the United States.’” Timken’s Reply at 4; see also Timken’s Mem. at 
19-20. Therefore, Timken maintains that Congress by referring to ex- 
penses incurred by “producers or exporters,” codified Commerce’s prior 
practice under pre-URAA. See Timken’s Reply at 4. Accordingly, Tim- 
ken requests that the Court reexamine its decision in Timken Co. v. 
United States (“Timken 1998”), 22 CIT 621, 16 F Supp. 2d 1102 (1998), 
and remand this issue to Commerce so that it may adjust CEP for indi- 
rect selling expenses incurred in the home market on account of United 
States sales (that is, export selling expenses reported by Koyo, NTN and 
NSK). 

Relying on this Court’s decision in Timken 1998, Commerce responds 
that it properly did not adjust CEP for indirect selling expenses reported 
by Koyo, NTN and NSK because the new statutory language (that is, 19 
US.C. § 1677a(d)(1)), does not define the types of expenses to be in- 
cluded as United States indirect selling expenses. See Def.’s Mem. at 
114-18. Moreover, Commerce states that “it is clear from the SAA that 
under the new statute Commerce should deduct from CEP only those 
expenses associated with economic activities in the United States.” Fi- 
nal Results, 63 Fed. Reg. at 2575. 

Koyo, NTN and NSK generally agree with Commerce and argue that: 
(1) “the SAA fully supports [Commerce’s] decision not to adjust CEP to 
account for indirect selling expenses and ICC incurred in Japan,” Final 
Results, 63 Fed. Reg. at 2575; (2) the statutory language of § 1677a(d)(1) 
and the statutory construction makes it clear that no adjustment should 
be made for indirect selling expenses incurred in Japan; and (3) Com- 
merce has a practice of limiting indirect selling expenses to those specifi- 
cally associated with commercial activity in the United States. See 
NTN’s Resp. Mem. Timken’s Sept. 8, 1998 Mem. Supp. Rule 56.2 Mot. J. 
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Agency R. (“NTN’s Resp.”) at 2-5; NSK’s Mem. Opp. Timken’s Rule 
56.2 Mot. J. Agency R. (“NSK’s Resp.”) at 5-8; Koyo’s Resp. at 13-16. 


C. Analysis 


In Timken 1998, 22 CIT at 625-26, 16 F Supp. 2d at 1106, and Micron 
Tech., Inc. v. United States (“Micron 1999”), 23 CIT ___—_,_—s_—sd«s 40 F. 
Supp. 2d 481, 484-85 (1999), aff'd, 243 F3d 1301, 1314, this Court 
upheld Commerce’s practice of limiting United States indirect selling 
expenses to those expenses incurred in the United States. The Court 
noted that neither the pre-URAA statute nor the newly-amended stat- 
ute address whether United States indirect selling expenses incurred 
outside the United States should be categorized as United States indi- 
rect selling expenses. Timken 1998, 22 CIT at 625-26, 16 F. Supp. 2d at 
1106; Micron 1999, 23 CIT at __, 40 F Supp. 2d at 485. 

Because Commerce’s practice of limiting United States indirect sel- 
ling expenses to those expenses incurred in the United States and the 
parties’ arguments are practically identical to those presented in Tim- 
ken 1998 and Micron 1999, the Court adheres to its reasoning in Timken 
1998 and Micron 1999. Accordingly, the Court finds that Commerce’s 
decision to limit United States indirect selling expenses to those ex- 
penses incurred in the United States is supported by substantial evi- 
dence and in accordance with law. 


XVIII. NTN’s Exclusion of Warehousing Expenses for Non-Scope 
Merchandise From United States Selling Expenses 
A. Background 


In the underlying review, NTN excluded certain warehousing ex- 
penses attributable to non-scope merchandise from its reported United 
States indirect selling expenses. See NTN’s Resp. at 5. In particular, 


because certain of its U.S. expenses were incurred solely for non- 
scope merchandise, in order to ensure an accurate allocation of its 
U.S. expenses, NTN first removed all such expenses from its pool of 
U.S. expenses. The remaining expenses which were incurred for ei- 
ther scope or non-scope merchandise, but cannot be specifically 
linked to either scope or non-scope merchandise by NTN, were then 
allocated to scope and non-scope merchandise. 


Final Results, 63 Fed. Reg. at 2572. 

In accepting NTN’s methodology of reporting its United States indi- 
rect selling expenses, Commerce: (1) verified NTN’s United States ex- 
penses finding no discrepancies; and (2) stated that it has found NTN’s 
methodology to be reasonable in past TRB and AFB cases. Id. Com- 


merce also explained how it eliminated the possibility of distortion in 
NTN’s methodology when 


Commerce calculated a ratio of sales of scope merchandise to all 
sales. Commerce then adjusted NTN’s reported final indirect sel- 
ling expense by adding or subtracting various expenses to arrive at 
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a final indirect selling expense. Next, Commerce multiplied that to- 
tal expense by the ratio of scope-to-total products. 


Def.’s Mem. at 121 (citing Def.’s Ex. 1 at 18). 
B. Contentions of the Parties 


Timken argues that Commerce improperly permitted NTN to exclude 
certain warehousing expenses attributable to non-scope merchandise 
from its reported United States indirect selling expenses. See Timken’s 
Mem. at 21-22; Timken’s Reply at 5-8; Final Results, 63 Fed. Reg. at 
2572. In particular, Timken asserts that “NTN’s adjustment of its allo- 
cated pool of indirect U.S. selling expenses was not reasonable and not 
supported by substantial evidence” because NTN excluded the ware- 
housing expenses attributable to the non-scope merchandise for one of 
its subsidiaries and then allocated the remaining expenses to all of 
NTN’s scope and non-scope United States sales thereby creating distor- 
tion. Timken’s Reply at 5-6. Timken also maintains that one of NTN’s 
subsidiaries’ “warehousing expenses attributed to non-scope merchan- 
dise is disproportionate to the amount of non-scope sales * * *.”36 Jd. at 


Commerce responds that 19 U.S.C. § 1677a(d), “as amended by the 
URAA, continues to be silent on the question of allocation methods.” 
Def.’s Mem. at 119. Commerce maintains that it found no discrepancies 
during its verification of NTN’s United States expenses and eliminated 
the possibility of distortion in NTN’s methodology when Commerce: 
(1) calculated a pertinent ratio; (2) “adjusted NTN’s reported final indi- 
rect selling expense”; and (3) “multiplied that total expense by the ratio 
of scope-to-total products.” Jd. at 121. 

Pointing out that NTN’s allocation methodology was reasonable, 
Commerce asserts that the Court should uphold NTN’s reported alloca- 
tion for United States indirect selling expenses. 

NTN supports Commerce’s conclusion. Replying to Timken’s claim 
that “‘the basic premise underlying NTN’s allocation methodology for 
its U.S. indirect selling expenses is that the sum of those expenses may 
be evenly allocated to the sum of its sales[,]’” NTN contends that Tim- 
ken misunderstands the methodology at issue. NT'N’s Resp. at 5 (quot- 
ing Timken’s Mem. at 21). NTN asserts that it “differentiates expenses 
on the basis of whether they were incurred for merchandise within the 
scope of the case as the first step in its allocation methodology.” NTN’s 
Resp. at 6. NTN maintains that its “allocation methodology simply allo- 
cates expenses to the product which incurred the expenses, this alloca- 
tion methodology is not distortive, and Commerce’s acceptance of it is 
reasonable and in accordance with law.” Id. 


36 Commerce asserts that the “record does not show what non-scope merchandise was stored in the warehouse at 
issue. * * *” Therefore, the Court agrees with Commerce that it is “impossible to say whether the storage charges are 
disproportionate to the sales of the non-scope merchandise.” Def.’s Mem. at 121. 
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C. Analysis 


The Court upholds Commerce’s decision to allow NTN to exclude 
warehousing expenses attributable to non-scope merchandise from its 
United States selling expenses since it is in accordance with law. The 
Court notes that 19 U.S.C. § 1677a(d) is silent on the question of alloca- 
tion methods and thus grants Commerce considerable discretion. Un- 
der 19 C.FR. § 351.401(g)(1998), 


[Commerce] may consider allocated expenses and price adjust- 
ments when transaction-specific reporting is not feasible, provided 
[Commerce] is satisfied that the allocation method used does not 
cause inaccuracies or distortions. 


In addition, pursuant to 19 C.ER. § 351.401(g)(4), 


[Commerce] will not reject an allocation method solely because the 
method includes expenses incurred, or price adjustments made, 
with respect to sales of merchandise that does not constitute sub- 
ject merchandise or a foreign like product (whichever is applicable). 


Based on a careful examination of the record and on the regulatory 
language of 19C.FR. § 351.401(g) and (g)(4) that grants Commerce con- 
siderable discretion in choosing allocation methods, the Court sustains 
Commerce’s decision to accept NTN’s United States selling expenses as 
reasonable, supported by substantial evidence and in accordance with 
law. See Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944). 


XIX. Treatment of Certain Rebates and Billing Adjustments 
A. Background 
1. Koyo’s Home Market Support Rebates 


Koyo reported certain home market support rebates on a customer- 
specific basis and the allocations used by Koyo included rebates on non- 
scope merchandise. See Koyo’s Resp. at 30-32. “Koyo calculated rebate 
factors by dividing the total rebates paid to a given customer by the total 
POR sales to that customer.” Final Results, 63 Fed. Reg. at 2567. In ac- 
cepting Koyo’s reporting of home market support rebates on a custom- 
er-specific basis, Commerce stated the following: 


Based on information Koyo provided, [Commerce] [is] satisfied that 
Koyo acted to the best of its ability in reporting home market re- 
bates. However, because Koyo’s allocation methodology includes 
non-scope merchandise, [Commerce has] nevertheless examined 
Koyo’s allocation to determine if it is distortive. [Commerce’s] re- 
view of the record indicates that the non-scope merchandise in- 
cluded in Koyo’s allocation are sales of bearings other than TRBs. 
* * * [(Commerce’s] review and analysis of the record give[s] [Com- 
merce] no reason to believe that Koyo is more likely to grant rebates 
on sales of bearings other than TRBs than on sales of TRBs, [and 
Commerce] note[s] that Koyo is primarily in the business of selling 
bearings, some of which are within the scope of the TRB orders and 
others which are not. While [Commerce] recognize[s] that there are 
differences among bearings, [Commerce has] not found that the 
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scope and non-scope bearings included in Koyo’s allocation vary 
significantly in terms of value, physical characteristics, nor the 
manner in which they were sold such that Koyo’s allocation would 
result in an unreasonably inaccurate or distortive allocation. 


See id. 


2. Koyo’s Home Market Billing Adjustment Two 


Koyo reported home market “billing adjustment two” on a customer- 
specific basis and allocated these adjustments over scope and non-scope 
merchandise. See Koyo’s Resp. at 23. “Koyo * * * calculated its lump- 
sum billing adjustments by multiplying the total adjustment amount 
paid to a customer by the ratio of its TRB sales to that customer to the 
total sales to that customer.” Final Results, 63 Fed. Reg. at 2565. In ac- 
cepting Koyo’s methodology, Commerce stated the following: 


While [Commerce’s] preference is for transaction-specific report- 
ing, [Commerce] recognize[s] that this is not always possible. It is 
inapporpriate to reject allocations that are not unreasonably distor- 
tive where a fully cooperating respondent is unable to report the in- 
formation in a more specific manner. * * * Accordingly, [Commerce 
has] accepted these adjustments when it was not feasible for a re- 
spondent to report these adjustments on a more specific basis, pro- 
vided that the allocation method used does not cause unreasonable 
inaccuracies or distortions. * * * [Commerce has] not rejected an al- 
location method solely because the allocation includes adjustments 
granted on non-scope merchandise. However, such allocations are 
not acceptable where [Commerce has] reason to believe that re- 
spondents did not grant such adjustments in proportionate 
amounts with respect to sales of out-of-scope and in-scope mer- 
chandise. * * * 

Based on [Commerce’s] examination of the record in this and in 
past reviews, [Commerce is] satisfied that Koyo’s records do not al- 
low it to report these billing adjustments on a transaction-specific 
basis and that Koyo acted to the best of its ability in calculating the 
reported adjustment on as narrow a basis as its records allowed. 
Therefore, for these final results [Commerce has] made a direct ad- 
justment to NV for Koyo’s lump-sum billing adjustments. 


Final Results, 63 Fed. Reg. at 2566. 


3. NSK’s Home Market Rebate 


NSK reported lump-sum rebates to certain customers on a customer- 
specific basis and “applied the amount directly to the customer’s ac- 
count receivable—the amount [was] not directly linked to any specific 
shipment(s), part number(s), or group of part numbers, but [was] just 
the lump-sum amount that result(ed] from the parties’ negotiations.” 
NSK’s Resp. at 9. Such rebates were paid on the basis of subject and non- 
subject merchandise. See Final Results, 63 Fed. Reg. at 2566. In accept- 
ing NSK’s rebates, Commerce stated that: 


[Commerce has] accepted [NSK’s] claims for lump-sum rebates be- 
cause [Commerce is] satisfied that NSK’s methodology, while it in- 
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cludes non-subject merchandise, does not shift rebates from 
non-scope to scope merchandise. In its response, NSK submitted 
information demonstrating that the ratio of scope to non-scope 
merchandise purchased by each customer who received this rebate 
was relatively constant throughout the POR. Furthermore, [Com- 
merce has] determined based on [Commerce’s] review of the record 
that NSK acted to the best of its ability in reporting these price ad- 
justments and that reporting on a more specific basis was not pos- 
sible given the manner in which NSK maintains its records. 


Id. at 2566-67. 


B. Contentions of the Parties 


Timken alleges that Commerce’s acceptance of Koyo’s home market 
support rebates and home market billing adjustments, as well as NSK’s 
lump sum rebates, are unlawful because such adjustments must always 
be reported on a transaction-specific basis. See Timken’s Mem. at 
28-32, 34-36; Timken’s Reply at 9. 

Timken contends that even under its new methodology, Commerce’s 
determination was not supported by substantial evidence inasmuch as 
respondents failed to show that: (1) their reporting methods did not re- 
sult in distortion; and (2) they put forth their best efforts to report the 
information on a more precise basis. See Timken’s Mem. at 29-32; 
34-36. Timken argues that respondents have the burden of showing 
non-distortion and best efforts, and having failed to carry the burden, 
they must not benefit from the adjustment. See Timken’s Reply at 9-11. 

Commerce responds that its treatment of the adjustments is consis- 
tent with current law. See Def.’s Mem. at 121-27. Even though Koyo’s 
and NSK’s billing adjustments and rebates were not reported in a trans- 
action-specific manner, Commerce accepted them as part of its new 
policy to accept allocated adjustments where it is not feasible for the re- 
spondent to report them on a transaction-specific basis and the respon- 
dent has acted to the best of its ability. See id. at 123. Additionally, 
Commerce examines whether the allocation method used is not unrea- 
sonably distortive pursuant to 19 U.S.C. § 1677m(e). See id. 

Commerce argues that its findings are supported by substantial evi- 
dence and in accordance with law because “Commerce used its acquired 
knowledge of Koyo[’s] and NSK’s computer systems and databases to 
conclude that they could not provide the information in the preferred 
form.” Id. at 124 (citing Timken 1998). “Moreover, * * * Commerce 
[states that it] scrutinized Koyo’s and NSK’s data before concluding 
that the data were reliable and that the adjustments on scope and non- 
scope merchandise did not result in unreasonable distortions.” Id. at 
124. 

With respect to Koyo’s rebates and “billing adjustment two,” Com- 
merce maintains that: (1) Koyo had reported the adjustments on the 
most specific basis possible and, thus, had cooperated to the best of its 
ability; and (2) the allocation method was not distortive. See Final Re- 
sults, 63 Fed. Reg. at 2566-67. 
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Commerce also argues that it properly accepted NSK’s home market 
rebates. See Def.’s Mem. at 126. 

Koyo and NSK concur with Commerce’s position. See Koyo’s Resp. at 
22-32; NSK’s Resp. at.8-11. 


C. Analysis 


Commerce’s decision to accept Koyo’s and NSK’s billing adjustments 
and rebates was in accordance with the post-URAA statutory language, 
as well as with the SAA that accompanied the enactment of the URAA 
because: (1) Commerce reasonably determined that the adjustments 
were reliable and could not be reported more specifically; (2) Commerce 
properly determined that respondents acted to the best of their abilities 
in reporting the adjustments; and (3) Commerce properly accepted the 
allocation methodologies of the respondents after carefully reviewing 
the differences between such merchandise and ensuring that the alloca- 
tions were not unreasonably distortive. Accord Final Results, 63 Fed. 
Reg. at 2566-67; Def.’s Mem. at 122-27. 

After the enactment of the URAA, Commerce reevaluated its treat- 
ment of post-sale price adjustments (“PSPAs”), and since that time it 
treats them as adjustments to price and not as selling expenses. Indeed, 
Commerce’s treatment of the home market support rebates, early-pay- 
ment discounts and billing adjustments as adjustments to price instead 
of selling expenses is the issue left unanswered by the pre-URAA cases 
such as Torrington Co. v. United States (“Torrington CAFC”), 82 F.3d 
1039, 1048 (Fed. Cir. 1996); Koyo CAFC, 36 F.3d 1565; and Consumer 
Prods. Div., SCM Corp. v. Silver Reed Am., Inc., 753 F.2d 1033 (Fed. Cir. 
1985). Torrington CAFC does not mandate that direct price adjust- 
ments may only be accepted when they are reported on a transaction- 
specific basis. Rather, Torrington CAFC merely overturned a prior 
Commerce practice of treating certain allocated price adjustments as in- 
direct selling expenses and does not address the propriety of the alloca- 
tion methods that respondents used in reporting the price adjustments 
in question. Although (1) “Commerce treated rebates and billing adjust- 
ments as selling expenses in preceding reviews under pre-URAA law,” 
and (2) “previously decided that such adjustments are selling expenses 
and, therefore, should not be treated as adjustments to price,” this did 
not “preclude Commerce’s change in policy or this Court’s reconsidera- 
tion of its stance in light of the newly-amended antidumping statute 
[that is, 19 U.S.C. § 1677m(e)].” Timken 1998, 16 F Supp. 2d at 1107. 
“Neither the pre- URAA nor the newly-amended statutory language im- 
poses standards establishing the circumstances under which Commerce 
is to grant or deny adjustments to NV for PSPAs.” Jd. at 1108 (citing 
Torrington CAFC, 82 F.3d at 1048). Moreover, 19 U.S.C. § 1677m(e) 
“specifically directs that Commerce shall not decline to consider an in- 
terested party’s submitted information if that information is necessary 
to the determination but does not meet all of Commerce’s established 
requirements, if the [statute’s] criteria are met.” Timken 1998, 16 F. 
Supp. 2d at 1108. 
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Commerce applied its post-URAA methodology to analyze adjust- 
ments to price, explaining that Commerce accepted PSPAs as direct ad- 
justments to price if Commerce determined that a respondent, in 
reporting these adjustments, acted to the best of its ability to associate 
the adjustment with the sale on which the adjustment was made, ren- 
dering its reporting methodology not unreasonably distortive. See Final 
Results, 63 Fed. Reg. at 2566. In evaluating the degree to which an al- 
location over scope and non-scope merchandise may be distortive, Com- 
merce examines “the extent to which the out-of-scope merchandise 
included in the allocation pool is different from the in-scope merchan- 
dise in terms of value and physical characteristics, and the manner in 
which it is sold.” Id. 

Timken argues that Commerce’s methodology is inadequate, unlaw- 
ful and not supported by substantial evidence. See Timken’s Mem. at 
29-32; 34-36. Timken is incorrect. Although the URAA does not compel 
Commerce’s new policy on price adjustments, the statute does not pro- 
hibit Commerce’s new practice. Commerce’s “change in policy * * * sub- 
stitutes a rigid rule with a more reasonable method that nonetheless 
ensures that arespondent’s information is reliable and verifiable.” Tim- 
ken 1998, 16 F. Supp. 2d at 1108. Commerce’s decision to accept Koyo’s 
and NSK’s allocated adjustments to price is acceptable, “especially * * * 
in light of the more lenient statutory instructions of [19 U.S.C. § ] 
1677m(e).” Id. Accordingly, “Commerce’s decision to accept the PSPAs 
* * * is fully in accordance with the post-URAA statutory language and 
directions of the SAA,” and the decision to accept Koyo’s and NSK’s ad- 
justments was reasonable even though the adjustments were not re- 
ported on a transaction-specific basis and even though the allocations 
included rebates on non-scope merchandise. Id. 

Moreover, one of the goals of Congress in passing the URAA was to 
liberalize certain reporting requirements imposed on respondents in 
antidumping reviews. Such intent is evident both in the amendments 
enacted by the URAA and in the SAA. The URAA amended the anti- 
dumping law to include a new subsection, 19 U.S.C. § 1677m(e). The 
provision states that: 


[ijn reaching a determination under [19 U.S.C.] section 1671b, 
1671d, 1673b, 1673d, 1675, or 1675b[,] * * * [Commerce] shall not 
decline to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet all 
the applicable requirements established by [Commerce], if— 


(1) the information is submitted by the deadline established 
for its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 

(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
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requirements established by [Commerce] with respect to the 
information, and 


(5) the information can be used without undue difficulties. 
19 US.C. § 1677m(e). 

This section of the statute liberalized Commerce’s general acceptance 
of data submitted by respondents in antidumping proceedings by direct- 
ing Commerce not to reject data submissions once Commerce concludes 
that the specified criteria are satisfied.°” 

Next, Timken suggests that Commerce has accepted the adjustments 
without requiring respondents to carry the burden of proving that the 
adjustments are non-distortive. See Timken’s Reply at 9-11. This argu- 
ment is similarly without merit. As a routine part of its antidumping 
practice, Commerce accepts a range of reporting methodologies and al- 
locations adopted by respondents. The mere acceptance of an adjust- 
ment as reported cannot be a sufficient ground for rejecting 
Commerce’s decision. It would be anomalous indeed to expect a respon- 
dent to provide Commerce, in addition to the information on the basis of 
which Commerce could conclude that the respondent’s reporting meth- 
ods are not distortive, with proof of the validity of Commerce’s deter- 
mination of that sort. Such a scheme would effectively allow the 
respondent to bind Commerce, restricting Commerce’s inherent power 
to investigate, examine and render a decision. 

In determining whether Koyo’s and NSK’s allocation over scope and 
non-scope merchandise was unreasonably distortive, Commerce rea- 
sonably has not required respondents to demonstrate the non-distortive 
nature of the allocation directly, for example, by compelling them to 
identify separately the adjustments on scope merchandise and compare 
them to the results of allocations over both scope and non-scope mer- 
chandise. Such a burdensome exercise would defeat the entire purpose 
underlying the more flexible reporting rules, by compelling the respon- 
dent to go through the enormous effort that the new rules were intended 
to obviate. Rather, Commerce has adopted criteria by which Commerce 
determines whether an allocation over scope and non-scope merchan- 
dise was likely to cause unreasonable distortions on a case-by-case basis, 
utilizing Commerce’s administratory expertise. 

In the case at hand, Commerce’s determination with respect to Koyo’s 
rebates and “billing adjustment two” was reasonable. Commerce prem- 
ised its conclusion on Koyo’s response to Commerce’s supplemental 
questionnaire in which “Koyo stated that more specific reporting for a 
certain customer who received rebates was not possible because its re- 
cords did not allow it to isolate sales of those bearings for which rebates 
were granted.” Final Results, 63 Fed. Reg. at 2567. Commerce also 
found that transaction-specific reporting was not feasible for “billing 


37 Consistent with § 1677m(e), the SAA states that the new provision “does not intend to change Commerce’s cur- 
rent practice, sustained by the courts, of allowing companies to allocate these expenses when transaction-specific re- 
porting is not feasible, provided that the allocation method used does not cause inaccuracies or distortions.” H.R. Doc. 
103-316, at 823-24. Therefore, the statute and the accompanying SAA both support Commerce’s use of allocations in 
circumstances such as those present here. 
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adjustment two” based on the record in this POR and past reviews. See 
id. at 2566. For both adjustments, Commerce found that the allocation 
methodologies used were not distortive, and that Koyo acted to the best 
of its ability in reporting the information inasmuch as more specific re- 
porting was not feasible. See id. 

Commerce also properly accepted NSK’s lump-sum home market re- 
bates. NSK’s home market rebates were granted on a customer-specific 
basis, and “while it includes non-subject merchandise, [NSK] does not 
shift rebates from non-scope to scope merchandise.” See id. at 2566. 
Commerce also found that the method was not unreasonably distortive 
and that NSK acted to the best of its ability. See id. at 2566-67. 

Timken asserts that Commerce improperly determined that Koyo 
and NSK acted to the best of their ability in reporting adjustments. See 
Timken Mem. at 31-32, 36. Timken’s assertion is without merit. When 
respondents’ adjustments were granted over both scope and non-scope 
merchandise without reference to any particular model or transaction, 
Commerce could not have reasonably expected them to be recorded or 
reported to Commerce in a manner more specific than that which was 
used. It was equally appropriate for Commerce to consider, as a part of 
its decision whether respondents acted to the best of their ability in re- 
porting the adjustments, its acquired knowledge of Koyo’s and NSK’s 
computer systems and databases to conclude that they could not provide 
the information in the preferred form. See Def.’s Mem. at 124.°8 

In sum, the Court finds that Commerce’s decision to accept Koyo’s 
and NSK’s reported home market adjustments was in accordance with 
the post-URAA statutory language and the SAA. The record demon- 
strates that the requirements of 19 U.S.C. § 1677m(e) were satisfied by 
the respondents in that: (1) the reported adjustments were submitted in 
a timely fashion, see 19 U.S.C. § 1677m(e)(1); (2) the information sub- 
mitted can be verified by Commerce, see 19 U.S.C. § 1677m(e)(2); (3) the 
respondents’ information was not so incomplete that it could not serve 
as a basis for reaching a determination, see 19 U.S.C. § 1677m(e)(3); 
(4) respondents demonstrated that they acted to the best of their abili- 
ties in providing the information and meeting Commerce’s new report- 
ing requirements, see 19 U.S.C. § 1677m(e)(4); and (5) there was no 
indication that the information was incapable of being used without un- 
due difficulties. See 19 U.S.C. § 1677m(e)(5). 


38 The Court finds that Commerce reasonably determined that Koyo and NSK acted to the best of their ability in 
reporting billing adjustments and rebates. First, with regards to Koyo’s “billing adjustment two,” some of Koyo’s ad- 
justments reported in “billing adjustment two” 


were “true lump-sum adjustments,” granted over both scope and non-scope merchandise[] * * * without reference 

to any particular model or transaction. * * * The other type of adjustment included in billing adjustment 2 is an 

adjustment that may have been granted on a model-specific basis, but was recorded in Koyo’s computer database 

as a customer-specific amount without reference to specific models or transactions. To identify the models or 

transaction to which these adjustments applied, Koyo would have had to review manually thousands of paper re- 

ceipts regarding individual original transactions in the hopes of finding explanatory notes by the salesmen. 
Koyo’s Resp. at 29. 

Second, with regards to Koyo’s rebates, “the record does not show that Koyo could alter its computer program to 
identify the sales on which the rebates were paid.” Jd. at 31. Finally, with regards to NSK’s lump-sum rebates, “NSK’s 
lump-sum PSPAs did not relate to specific part numbers, but, * * * constituted a single lump sum applied to a custom- 
er’s account receivable.” NSK’s Resp. at 11. 
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Commerce’s determinations with respect to Koyo and NSK were also 
consistent with the SAA. The Court agrees with Commerce’s finding in 
the Final Results that given Koyo’s and NSK’s computer systems and 
databases and time constraints imposed by the statute, the reporting 
and allocation methodologies were reasonable. This is consistent with 
the SAA directive under 19 U.S.C. § 1677m(e), which provides that Com- 
merce “may take into account the circumstances of the party, including 
(but not limited to) the party’s size, its accounting systems, and comput- 
er capabilities.” H.R. Doc. 103-316, at 865. Thus, the Court holds that 
Commerce properly considered the ability of Koyo and NSK to report 
their billing adjustments and rebates on a more specific basis. Accord- 
ingly, the Court concludes that Commerce’s acceptance of Koyo’s and 
NSK’s reported adjustments was in accordance with law. 


XX. Commerce’s Acceptance of Home Market Average Short-Term 
Interest Rate 

Timken contends that Commerce’s acceptance of Koyo’s home mar- 
ket average short-term interest rate is not supported by substantial evi- 
dence because there are two loan entries whose “interest amounts * * * 
are aberrational and unsupported by the record * * * [since the two loan 
entries] do not list certain relevant information regarding the terms and 
details of these loans for which the reported interest was incurred.”°9 
Final Results, 63 Fed. Reg. at 2569. In particular, Timken argues that 
“Koyo has calculated the home market interest rate which it has used 
for various adjustments by dividing the amount of interest it paid by the 
principal amount it has borrowed” and about half of the total interest 
used in Koyo’s calculation was composed of two loan entries that were a 
different type of loan arrangement than the other loan entries. Tim- 
ken’s Mem. at 32-33. Timken maintains that Commerce’s verification 
of selected Koyo interest expenses should not serve as “a basis for find- 
ing that all of Koyo’s interest expenses were accurate.” Timken’s Reply 
at 12-13. Accordingly, Timken asserts that it is unreasonable for Com- 
merce to verify one loan category and deduce from this that the other 
loan arrangement’s interest and loan amounts are accurate, that is, 
“Commerce is effectively claiming that verification of ‘apples’ * * * suf- 
fices to find that ‘oranges’ * * * are accurate.” Jd. at 13. Timken, there- 
fore, requests that this Court reverse Commerce’s acceptance of Koyo’s 
home market interest rate and remand with instructions that Com- 
merce recalculate Koyo’s interest rate excluding the interest amounts of 
the two loan entries at issue. 

Commerce, in turn argues that it properly accepted Koyo’s reported 
home market average short-term interest rate in its calculation of NV 
because 


[djuring verification [Commerce] carefully reviewed the manner in 
which Koyo calculated its short-term interest rate and its credit ex- 


39 Commerce points out that Timken’s argument is misleading because on one of the pages “of its brief, Timken 
argues that the aberrations are in the hundreds * * * [while] it is clear from Timken’s own calculations on [another 
page] of its brief that the alleged aberrations are one-hundreth of the amounts alleged.” Def.’s Mem. at 127-28. 
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pense ratios. After reviewing supporting documentation for each of 
several loans [Commerce] selected from Koyo’s credit calculation 
worksheets, [Commerce was] * * * satisfied that Koyo had accu- 
rately reported its credit expense. 


Final Results, 63 Fed. Reg. at 2569; Def.’s Mem. at 127. 


In regards to the two interest amounts that are at issue, Commerce 
maintains that 


[Commerce is] generally satisfied with Koyo’s explanation of and 
the reliability of those interest amounts which Timken claims 
should be removed from the interest rate calculation and can find 
no evidence on the record that indicates these interest amounts 
should be excluded from the calculation of credit; accordingly, 
{Commerce has] not done so for these final results. 


Final Results, 63 Fed. Reg. at 2569. 

Commerce also argues that although the two entries were not among 
the data selected for verification, a verification is intended to serve as a 
spot check and not an exhaustive review of a response. See Def.’s Mem. 
at 128 (citing Bomont Indus. v. United States, 14 CIT 208, 209, 733 F. 
Supp. 1507, 1508 (1990)). Since the two entries at issue were interest 
payments incurred during a normal business arrangement and not pay- 
ments on a specific loan and “Commerce had no basis upon which to 
challenge Koyo’s explanation [regarding the two entries at issue],” 
Commerce asserts that Commerce’s acceptance of Koyo’s home market 
credit expense calculation was in accordance with law. Def.’s Mem. at 
128-29. 


Koyo generally agrees with Commerce, emphasizing that 


Timken’s assertions are misplaced because they are based on a mis- 
understanding of the credit verification exhibit. Koyo argues that 
the interest amounts Timken identified as aberrational do not 


constitute payments on specific loans, but rather reflected interest 
paid by Koyo Seiko under some other arrangement. 


Final Results, 63 Fed. Reg. at 2569; see Koyo’s Resp. at 33-35. 

Koyo maintains that “Timken points to nothing in the record to sug- 
gest that Koyo did not in fact incur or pay these costs|;] [gliven that Koyo 
had to pay those amounts to the bank during the period of review, it le- 
gitimately included them in its interest calculation as part of the cost of 
borrowing money.” Koyo’s Resp. at 34. Relying on Micron Tech., 117 
F.3d at 1396, Koyo asserts the fact that Commerce did not verify the two 
entries at issue does not mean that the home market credit calculation is 
not accurate. See id. at 35. 

The Court disagrees with Timken that Commerce’s acceptance of 
Koyo’s home market average short-term interest rate is not in accor- 
dance with law. Timken fails to acknowledge the appropriate level of def- 
erence owed to Commerce’s verifications. A “‘[vJerification is a spot 
check and is not intended to be an exhaustive examination of the respon- 
dent’s business. [Commerce] has considerable latitude in picking and 
choosing which items it will examine in detail.’” PMC, 20 CIT at 1134 
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(quoting Monsanto, 12 CIT at 944, 698 F. Supp. at 281). In fact, “Com- 
merce enjoys ‘wide latitude’ in its verification procedures.” Pohang, 
1999 Ct. Intl. Trade LEXIS 105, *1, Slip Op. 99-112; see also American 
Alloys, 30 F3d at 1475; Carlisle, 9 CIT at 532, 622 F Supp. at 1082 (“It is 
within the discretion of Commerce to determine how to verify” and “due 
deference will be given to the expertise of the agency.” The Court defers 
to the agency’s sensibility as to the depth of the inquiry needed. In the 
absence of evidence in the record suggesting the need to examine fur- 
ther the supporting evidence itself, the agency may accept the credibili- 
ty of the document at face value. See Pohang, 1999 Ct. Intl. Trade LEXIS 
105, Slip Op. 99-112. “To conclude otherwise would leave every verifica- 
tion effort vulnerable to successive subsequent attacks, no matter how 
credible the evidence and no matter how burdensome on the agency fur- 
ther inquiry would be.” Id. at *54.n.32, Slip Op. 99-112, (relying on PPG 
Indus., Inc. v. United States, 15 CIT 615, 620, 781 F Supp. 781, 787 
(1991)); see also Micron Tech., 117 F.3d at 1396 (“declin[ing] to impose a 
requirement on Commerce to trace every figure it chooses to verify back 
to financial statements prepared in the ordinary course of business”). 
Timken may not usurp Commerce’s role as fact finder and substitute 
Timken’s analysis of the data for the result reached by Commerce in the 
verification report. The Court will not supersede Commerce’s conclu- 
sions so long as it applies a reasonable standard to verify material sub- 
mitted and the verification is supported by such relevant evidence as a 
reasonable mind might accept. 

Commerce’s verification of the data underlying Koyo’s home market 


interest rate falls within Commerce’s discretion. In this review, Com- 
merce conducted the verification and concluded that Commerce was 
satisfied with Koyo’s reported home market interest rate. See Final Re- 
sults, 63 Fed. Reg. at 2569. Since Commerce properly acted within its 
discretion when verifying Koyo’s reported home market interest rate, 
the Court concludes that Commerce’s acceptance of Koyo’s home mar- 
ket interest rate was in accordance with law. 


CONCLUSION 


This case is remanded to Commerce to: (1) annul all findings and con- 
clusions made pursuant to the duty-absorption inquiry conducted for 
the subject review in accordance with this opinion; and (2) exclude any 
transactions that were not supported by consideration from NTN’s 
United States sales database and to adjust the dumping margins accord- 
ingly. All other issues are affirmed. 
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(Slip Op. 02-11) 


Koyo SEIko Co., Ltp., Koyo Corr or USA, NSK Lrp., NSK Corp, NTN 
BEARING CORP OF AMERICA, AMERICAN NTN BEARING MANUFACTURING 
Corp, NTN Corp, AND TIMKEN CO., PLAINTIFFS AND DEFENDANT. 
INTERVENORS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 98-06-02274 


This consolidated action concerns the claims raised by: Koyo Seiko Co., Ltd. and Koyo 
Corporation of USA (collectively “Koyo”); NSK Ltd. and NSK Corporation (collectively 
“NSK”); NTN Bearing Corporation of America, American NTN Bearing Manufacturing 
Corporation and NTN Corporation (collectively “NTN”); and The Timken Company 
(“Timken”), plaintiffs and defendant-intervenors, that move pursuant to USCIT R. 56.2 
for judgment upon the agency record challenging various aspects of the United States De- 
partment of Commerce, International Trade Administration’s (“Commerce”) final re- 
sults of administrative review of: (1) tapered roller bearings and parts thereof, finished 
and unfinished, from Japan; and (2) tapered roller bearings, four inches or less in outside 
diameter, and components thereof, from Japan, entitled Final Results of Antidumping 
Duty Administrative Reviews and Termination in Part of Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four 
Inches or Less in Outside Diameter, and Components Thereof, From Japan (“Final Re- 
sults”), 63 Fed. Reg. 20,585 (April 27, 1998). 

Specifically, Koyo argues that Commerce: (1) failed to calculate constructed value profit 
so that home market movement expenses are excluded from the gross unit price; (2) erred 
in Commerce’s decision to use the entered value of the subject merchandise to determine 
assessment rates; (3) erred in Commerce’s calculation of marine insurance charges; 
(4) erred in Commerce’s calculation of certain constructed value commissions and direct 
selling expenses; and (5) wrongly used Koyo’s product nomenclature in Commerce’s com- 
puter program. NSK asserts that: (1) Commerce’s model matching program is not sup- 
ported by substantial evidence; and (2) Commerce erred in determining NSK’s general 
and administrative expenses factor in the cost of production calculation. NTN alleges that 
Commerce erred in: (1) determining that NTN’s sample and small-quantity home market 
sales are within the ordinary course of trade; (2) denying an adjustment to NTN’s United 
States indirect selling expenses for expenses purportedly related to the financing of anti- 
dumping duty cash deposits; (3) disallowing an adjustment to foreign market value for 
NTN’s home market discounts; and (4) reallocating NTN’s selling expenses without re- 
gard to level of trade and denying a level of trade adjustment. Timken contends that Com- 
merce: (1) erred by failing to adjust Koyo’s further-manufactured import prices to reflect 
inventory carrying costs associated with further-manufacturing in the United States; and 
(2) committed a clerical error in calculating NTN’s indirect selling expenses for United 
States constructed export price sales. 

Held: Koyo’s motion for judgment on the agency record is granted in part and denied in 
part. NSK’s motion for judgment on the agency record is granted in part and denied in 
part. NTN’s motion for judgment on the agency record is denied. Timken’s motion for 
judgment on the agency record is granted. Case is remanded to Commerce to: (1) recalcu- 
late Koyo’s constructed value profit so that Koyo’s home market movement expenses are 
deducted from Koyo’s net home market price; (2) recalculate Koyo’s marine insurance 
charges using the correct factor indicated by Koyo; (3) recalculate Koyo’s constructed val- 
ue using commission factor provided by Koyo; (4) recalculate constructed value direct sel- 
ling expenses relying on the factor indicated in Koyo’s questionnaire response; (5) enter 
necessary corrections and recalculate pertinent parts of Commerce’s determination with 
respect to Koyo’s imports; (6) recalculate Koyo’s United States inventory carrying costs 
for final product by applying the appropriate inventory carrying costs factor reported by 
Koyo to the landed cost for the 1992/93 period of review and to the cost of manufacturing 
for the 1993/94 period of review; (7) apply the correct general and administrative expenses 
factor in Commerce’s calculation of NSK’s cost of production; and (8) correct the comput- 


er program error with respect to NTN’s sales. Commerce’s final determination is affirmed 
in all other respects. 
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[Koyo’s motion for judgment on the agency record is granted in part and denied in part. 
NSK’s motion for judgment on the agency record is granted in part and denied in part. 
NTN’s motion for judgment on the agency record is denied. Timken’s motion for judg- 
ment on the agency record is granted. Case remanded.] 


(Dated February 1, 2002) 
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Counsel for Import Administration, United States Department of Commerce, for defen- 
dant. 


OPINION 


TSOUCALAS, Senior Judge: This consolidated action concerns the 
claims raised by: Koyo Seiko Co., Ltd. and Koyo Corporation of USA (col- 
lectively “Koyo”); NSK Ltd. and NSK Corporation (collectively “NSK”); 
NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation and NTN Corporation (collectively 
“NTN”); and The Timken Company (“Timken”), plaintiffs and defen- 
dant-intervenors, that move pursuant to USCIT R. 56.2 for judgment 
upon the agency record challenging various aspects of the United States 
Department of Commerce, International Trade Administration’s 
(“Commerce”) final results of administrative review of: (1) tapered roll- 
er bearings and parts thereof, finished and unfinished, from Japan; and 
(2) tapered roller bearings, four inches or less in outside diameter, and 
components thereof, from Japan, entitled Final Results of Antidumping 
Duty Administrative Reviews and Termination in Part of Tapered Roll- 
er Bearings and Parts Thereof, Finished and Unfinished, From Japan, 
and Tapered Roller Bearings, Four Inches or Less in Outside Diameter, 
and Components Thereof, From Japan (“Final Results”), 63 Fed. Reg. 
20,585 (April 27, 1998). 

Specifically, Koyo argues that Commerce: (1) failed to calculate 
constructed value profit so that home market movement expenses are 
excluded from the gross unit price; (2) erred in Commerce’s decision to 
use the entered value of the subject merchandise to determine assess- 
ment rates; (3) erred in Commerce’s calculation of marine insurance 
charges; (4) erred in Commerce’s calculation of certain constructed val- 
ue commissions and direct selling expenses; and (5) wrongly used 
Koyo’s product nomenclature in Commerce’s computer program. NSK 
asserts that: (1) Commerce’s model matching program is not supported 
by substantial evidence; and (2) Commerce erred in determining NSK’s 
general and administrative expenses factor in the cost of production cal- 
culation. NTN alleges that Commerce erred in: (1) determining that 
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NTN’s sample and small-quantity home market sales are within the or- 
dinary course of trade; (2) denying an adjustment to NTN’s United 
States indirect selling expenses for expenses purportedly related to the 
financing of antidumping duty cash deposits; (3) disallowing an adjust- 
ment to foreign market value for NTN’s home market discounts; and 
(4) reallocating NTN’s selling expenses without regard to level of trade 
and denying a level of trade adjustment. Timken contends that Com- 
merce: (1) erred by failing to adjust Koyo’s further-manufactured im- 
port prices to reflect inventory carrying costs associated with 
further-manufacturing in the United States; and (2) committed a cleri- 
cal error in calculating NTN’s indirect selling expenses for United 
States constructed export price sales. 


BACKGROUND 


The administrative review at issue arose from two antidumping or- 
ders: Antidumping Duty Order on Tapered Roller Bearings, Four Inches 
or Less in Outside Diameter, and Components Thereof, From Japan, 
41 Fed. Reg. 34,974 (Aug. 18, 1976),! and Antidumping Duty Order on 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, 
From Japan, 52 Fed. Reg. 37,352 (Oct. 6, 1987). The reviews for the peri- 
od 1992-93 were initiated on November 17, 1993. See Initiation of Anti- 
dumping and Countervailing Duty Administrative Reviews, 58 Fed. 
Reg. 60,600 (Nov. 17, 1993). The reviews for the period 1993-94 were 
initiated on November 14, 1994. See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 59 Fed. Reg. 56,459 (Nov. 
14, 1994).2 The preliminary results of the reviews were published on 
May 20, 1996. See Preliminary Results of Antidumping Duty Adminis- 
trative Reviews and Termination in Part of Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan (“Preliminary Results”), 61 Fed. Reg. 
25,200. The final results of the reviews were published on April 27, 1998. 
See Final Results, 63 Fed. Reg. 20,585. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 US.C. 
§ 1516a(a) (1994) and 28 US.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an an- 
tidumping administrative review, the Court will uphold Commerce’s de- 
termination unless it is “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law * **.” 19 U.S.C. 
§ 1516a(b)(1)(B)() (1994). 


1 The name of the document is given in accordance with the name provided by the parties in their briefs. The docu- 
ment is: (1) omitted from the print in Vol. 41 of the Federal Register; and (2) unavailable in electronic legal databases. 
2 Since the administrative reviews at issue were initiated before January 1, 1995, the applicable law is the antidump- 


ing statute as it existed prior to the amendments made by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 
108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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I. Substantial Evidence Test 


Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 474, 477 
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). Substantial evidence “is something less than the weight of the 
evidence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Consolo v. Federal Mar- 
itime Comm’n, 383 U.S. 607, 620 (1966) (citations omitted). Moreover, 
“(t]he court may not substitute its judgment for that of the [agency] 
when the choice is ‘between two fairly conflicting views, even though 
the court would justifiably have made a different choice had the matter 
been before it de novo.’” American Spring Wire Corp. v. United States, 8 
CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting Penntech Papers, 
Inc. v. NLRB, 706 F.2d 18, 22-23 (1st Cir. 1983) (quoting, in turn, Uni- 
versal Camera, 340 U.S. at 488)). 


II. Chevron Two-Step Analysis 


To determine whether Commerce’s interpretation and application of 
the antidumpingstatute is “in accordance with law,” the Court must un- 
dertake the two-step analysis prescribed by Chevron U.S.A. Inc. v. Natu- 
ral Resources Defense Council, Inc. (“Chevron”), 467 U.S. 837 (1984). 
Under the first step, the Court reviews Commerce’s construction of a 
statutory provision to determine whether “Congress has directly spo- 


ken to the precise question at issue.” Id. at 842. “To ascertain whether 
Congress had an intention on the precise question at issue, [the Court] 
employ(s] the ‘traditional tools of statutory construction.’” Timex V1I., 
Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron, 
467 US. at 843 n.9). “The first and foremost ‘tool’ to be used is the stat- 
ute’s text, giving it its plain meaning. Because a statute’s text is Con- 
gress’s final expression of its intent, if the text answers the question, 
that is the end of the matter.” Jd. (citations omitted). Beyond the stat- 
ute’s text, the tools of statutory construction “include the statute’s 
structure, canons of statutory construction, and legislative history.” Jd. 
(citations omitted); but see Floral Trade Council v. United States, 23 CIT 
___,___n.6, 41 F Supp. 2d 319, 323 n.6 (1999) (noting that “[n Jot all 
rules of statutory construction rise to the level of a canon, however”) 
(citation omitted). 

If, after employing the first prong of Chevron, the Court determines 
that the statute is silent or ambiguous with respect to the specific issue, 
the question for the Court becomes whether Commerce’s construction 
of the statute is permissible. See Chevron, 467 U.S. at 843. Essentially, 
this is an inquiry into the reasonableness of Commerce’s interpretation. 
See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 
1996). Provided Commerce has acted rationally, the Court may not sub- 
stitute its judgment for the agency’s. See Koyo Seiko Co. v. United 
States, 36 F3d 1565, 1570 (Fed. Cir. 1994) (holding that “a court must 
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defer to an agency’s reasonable interpretation of a statute even if the 
court might have preferred another”); see also IPSCO, Inc. v. United 
States, 965 F2d 1056, 1061 (Fed. Cir. 1992). The “[C]ourt will sustain 
the determination if it is reasonable and supported by the record as a 
whole, including whatever fairly detracts from the substantiality of the 
evidence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 
699 F Supp. 938, 942 (1988) (citations omitted). In determining wheth- 
er Commerce’s interpretation is reasonable, the Court considers the fol- 
lowing non-exclusive list of factors: the express terms of the provisions 
at issue, the objectives of those provisions and the objectives of the anti- 
dumping scheme as a whole. See Mitsubishi Heavy Indus. v. United 
States, 22 CIT 541, 545, 15 F Supp. 2d 807, 813 (1998). 


DISCUSSION 


I. Commerce’s Decision to Use Entered Value of the Subject Merchandise 
to Determine Assessment Rates 


As apreliminary matter, Commerce raises two affirmative defenses to 
the particular claim. Specifically, Commerce asserts that the plaintiffon 
the claim, Koyo: (1) has failed to exhaust plaintiff's administrative rem- 
edies, see Def.’s Resp. Partial Opp’n Mem. P & A. Supp. Mot. Pls. Koyo J. 
Agency R. (“Def.’s Resp. Koyo”) at 11; and (2) is precluded from litigat- 
ing the issue by the Court’s ruling in Koyo Seiko Co. v. United States, 16 
CIT 539, 796 F. Supp. 1526 (1992) under the doctrine of collateral estop- 
pel. See Def.’s Resp. Koyo at 11-12. 


A. Exhaustion of Administrative Remedies 
1. Background 


The exhaustion doctrine requires a party to present its claims to the 
relevant administrative agency for the agency’s consideration before 
raising these claims to the Court. See Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 US. 148, 155 (1946) (“A reviewing 
court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action”). There is, however, no absolute re- 
quirement of exhaustion in the Court of International Trade in non- 
classification cases. See Alhambra Foundry Co. v. United States, 12 CIT 
343, 346-47, 685 F. Supp. 1252, 1255-56 (1988). Section 2637(d) of Title 
28 directs that “the Court of International Trade shall, where appropri- 
ate, require the exhaustion of administrative remedies.” By its use of 
the phrase “where appropriate,” Congress vested discretion in the 
Court to determine the circumstances under which it shall require the 
exhaustion of administrative remedies. See Cemex, S.A. v. United 
States, 133 F.3d 897, 905 (Fed. Cir. 1998). Therefore, because of “judicial 
discretion in not requiring litigants to exhaust administrative reme- 
dies,” the Court is authorized to determine proper exceptions to the doc- 
trine of exhaustion. Alhambra Foundry, 12 CIT at 347, 685 F. Supp. at 
1256 (citing Timken Co. v. United States, 10 CIT 86, 93, 630 F Supp. 
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1327, 1334 (1986), rev’d in part on other grounds, Koyo Seiko Co. v. 
United States, 20 F3d 1156 (Fed. Cir. 1994)). 

In the past, the Court has exercised its discretion to obviate exhaus- 
tion where: (1) requiring it would be futile, see Rhone Poulenc, S.A. v. 
United States, 7 CIT 133, 135, 583 F Supp. 607, 610 (1984) (in those 
cases when “it appears that it would have been futile for plaintiffs to ar- 
gue that the agency should not apply its own regulation”), or would be 
“inequitable and an insistence of a useless formality” as in the case 
where “there is no relief which plaintiff may be granted at the adminis- 
trative level,” United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 
196, 201, 544 F Supp. 883, 887 (1982); (2) a subsequent court decision 
has interpreted existing law after the administrative determination at 
issue was published, and the new decision might have materially af- 
fected the agency’s actions, see Timken, 10 CIT at 93, 630 F Supp. at 
1334; (3) the question is one of law and does not require further factual 
development and, therefore, the court does not invade the province of 
the agency by considering the question, see id.; R.R. Yardmasters of Am. 
v. Harris, 721 F.2d 1332, 1337-39 (D.C. Cir. 1983); and (4) the plaintiff 
had no reason to suspect that the agency would refuse to adhere to clear- 
ly applicable precedent. See Philipp Bros., Inc. v. United States, 10 CIT 
76, 79-80, 630 F. Supp. 1317, 1321 (1986). 


2. Contentions of the Parties 


Commerce asserts that Koyo failed to exhaust its administrative rem- 
edies. Pointing to the Preliminary Results, 61 Fed. Reg. at 25,205, that 


“set forth [Commerce’s] assessment rate methodology” as well as Com- 
merce’s “briefing and hearing schedule,” Commerce contends that par- 
ties to the review had to “raise[] [their] concerns about [Commerce’s] 
assessment rate methodology” prior to Commerce’s issuance of the Fi- 
nal Results, 63 Fed. Reg. 20,585. Def.’s Resp. Koyo at 11 (citing Final 
Results, 63 Fed. Reg. at 20,590-91 and relying on 28 U.S.C. § 2637(d) 
(“the Court * * * shall, where appropriate, require the exhaustion of ad- 
ministrative remedies”) and McCarthy v. Madigan, 503 U.S. 140, 145 
(1992) (“Exhaustion concerns apply with particular force when the ac- 
tion under review involves exercise of the agency’s discretionary power 
or when the agency proceedings in question allow the agency to apply its 
special expertise” (citations omitted)). 

Timken supports Commerce and points out that Commerce’s method 
of calculating assessment rates was in accordance with law. See Tim- 
ken’s Resp. Mot. J. Agency R. Filed by Koyo, NTN and NSK (“Timken’s 
Resp.”) at 6-7. 

Koyo maintains that, under the “futility” exception, “[t]he exhaus- 
tion doctrine does not{] * * * preclude Koyo from raising this issue.” 
Koyo’s Reply Br. Supp. Mot. J. Agency R. (“Koyo’s Reply”) at 3-4 (citing 
Asociacion Colombiana de Exportadores de Flores v. United States, 916 
F.2d 1571, 1575 (Fed. Cir. 1990) (“A party need not exhaust his adminis- 
trative remedies where invoking such remedies would be futile”) and 
Koyo Seiko Co., 16 CIT at 544, 796 F Supp. at 1531). Specifically, Koyo 
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alleges that it would be futile for Koyo to raise the issue before Com- 
merce because of: (1) Commerce’s practice of using the methodology 
challenged by Koyo; and (2) the Court’s ruling on the issue in Koyo Seiko 
Co., 16 CIT 539, 796 F Supp. 1526. 


3. Analysis 


While Koyo errs in a part of its reasoning,® Koyo is correct in its con- 
clusion. Indeed the very fact that Commerce had employed the method- 
ology at issue during the past reviews notwithstanding analogous 
challenges to the methodology submitted during those reviews, see, e.g., 
Final Results of Antidumping Duty Administrative Reviews of Tapered 
Roller Hearings and Parts Thereof, Finished and Unfinished, From Ja- 
pan and Tapered Roller Bearings, Four Inches or Less in Outside Diam- 
eter, and Components Thereof, From Japan, 58 Fed. Reg. 64,720, 64,731 
(Dec. 9, 1993), rendered a challenge by Koyo during the review at issue 
futile. See Von Hoffburg v. Alexander, 615 F.2d 633, 638 (1980) (stating 
that the exhaustion is futile if an agency: (1) consistently applies the 
challenged policy or methodology; (2) issues rules, regulations or bulle- 
tins promulgating such policy or methodology; and (3) rejects similar 
challenges); see also Rhone Poulenc, S.A., 7 CIT at 135, 583 F Supp. at 
610; United States Cane Sugar Refiners’ Ass’n, 3 CIT at 201, 544 F 
Supp. at 887. Therefore, Koyo is not barred from raising this issue be- 
fore the Court. 


B. Collateral Estoppel 
1. Background 


Collateral estoppel doctrine provides that “an issue of ultimate fact 
* * * determined by a valid judgment, * * * cannot be again litigated be- 
tween the same parties [or their privies] in future litigation.” BLACK’s 
LAw DICTIONARY 261 (6th ed. 1990) (citing City of St. Joseph v. Johnson, 
539 S.W.2d 784, 785 (Mo. Ct. App. 1976)). In other words, 


Collateral estoppel scans the first action and takes note of each is- 
sue decided. Then if the second action, although based on a differ- 
ent cause of action, attempts to reintroduce the same issue, 
collateral estoppel intervenes to preclude its relitigation and to 
bind the party, against whom the doctrine is being invoked, to the 
way the issue was decided in the first action. 


Davin D. SIEGEL, NEW YORK PRACTICE 715-16 (3d ed. 1999). 

For example, if a plaintiff enters a contract with several defendants 
who, upon the plaintiff's suit for one installment under the contract, are 
deemed jointly liable to the plaintiff, such defendants are collaterally es- 
topped from claiming several liability when the plaintiff sues them for 
the next installment under the contract. See id. at 716 (referring to 


3 The Court’s ruling on the issue in Koyo Seiko Co., 16 CIT 539, 796 F. Supp. 1526, is irrelevant to the futility excep- 
tion to administrative exhaustion. “As a general rule, courts may ‘refuse to require administrative exhaustion when 
resort to the administrative remedy would be futile * * *.’” Koyo Seiko, Co., 16 CIT at 544, 796 F. Supp. at 1531 (quoting 
Asociacion Colombiana de Exportadores de Flores, 916 F.2d at 1575, quoting, in turn, Bendure v. United States, 554 F.2d 


427, 431 (Ct. Cl. 1977), emphasis supplied); see also United States Cane Sugar Refiners’ Ass’n, 3 CIT at 201, 544 F. 
Supp. at 887. 
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Schuylkill Fuel Corp. v. B. & C. Nieberg Realty Corp., 250 N.Y. 304 
(1929)). 

In contrast, the doctrine of stare decisis, “which makes the common 
law what it is,” id. at 724, provides that “[once the] court has * * * laid 
down a principle of law as applicable to a certain state of facts, it will ad- 
here to that principle, and apply it to all future cases, where facts are 
substantially the same; regardless of whether the parties and property 
are the same.” BLACK’s Law DICTIONARY 1406 (6th ed. 1990) (citing 
Horne v. Moody, 146 S.W.2d 505, 509-10 (Tex. Civ. App. 1940)). 


2. Contentions of the Parties 


Commerce asserts that the doctrine of collateral estoppel applies to 
the issue because 


“(i) the issue previously adjudicated [in Koyo Seiko Co., 16 CIT 539, 
796 F. Supp. 1526] is identical with that now presented, (ii) that is- 
sue was ‘actually litigated’ in the prior case, (iii) the previous deter- 
mination of that issue was necessary to the end-decision then made, 


and (iv) the party precluded was fully represented in the prior ac- 
tion.” 


Def.’s Reply Koyo at 12 (quoting PPG Indus., Inc. v. United States, 978 
F.2d 1232, 1239 (Fed. Cir. 1992), citation omitted, and relying on RE- 
STATEMENT (SECOND) OF JUDGMENTS § 27 (1982)). 

Koyo contends that Commerce’s reliance on the doctrine of collateral 
estoppel is: (1) misplaced because “[p]arties * * * frequently continue to 
contest issues previously ruled on by [a] [cJourt [of original jurisdiction | 


until the matter has been ultimately resolved by [a] [clourt of 
[a]ppel[late jurisdiction],” Koyo’s Reply at 4-5; and (2) “ironic [because 
Commerce] * * * itself has made a regular practice of disregarding deci- 
sions of [the] [clourt until the matter at issue is resolved by [t]he [court 
of [alppeals.” Id. at 5. 


3. Analysis 


The Court is equally amused with the arguments offered by both par- 
ties. Koyo’s innovative test effectively makes the doctrine of collateral 
estoppel: (1) dependent on an affirmation by an appellate court (thus, 
automatically placing all original jurisdiction cases out of the realm of 
the doctrine); and (2) inapplicable under some concept of “validation of 
illegal acts through vigilante violations” that is unknown to the Court. 

A more conventional test offered by Commerce lists four elements of 
collateral estoppel: “(i) the issue previously adjudicated is identical with 
that presented|[;] (ii) that issue was ‘actually litigated’ in the prior 
case|;]| (iii) the previous determination of that issue was necessary to the 
end-decision then made[|;] and (iv) the party precluded was fully repre- 
sented in the prior action.” Def.’s Reply Koyo at 12. The Court agrees 
with Commerce that these elements are indeed indispensable to any 
analysis of collateral estoppel doctrine. The list offered by Commerce is, 
however, not exhaustive: There are two other elements that must be sat- 
isfied to trigger the application of the doctrine. One of these elements 
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provides that the party to be estopped in the second action must either 
be the same party that lost in the first action or someone “in strict priv- 
ity” with the losing party. In the given case, this element is satisfied be- 
cause Koyo’s motion against Commerce was denied in Koyo Seiko Co., 
16 CIT 539, 796 F Supp. 1526. 

The final element is best summarized by Judge Cardozo, who stated 
that 


[a] judgment in one action is conclusive in a later one * * * when the 
two causes of action have such a measure of identity that a different 
judgment in the second would destroy or impair rights or interests 
established by the first * * *. 


Schuylkill Fuel Corp., 250 N.Y. at 306 (emphasis supplied). 

This final element is not present in the case at bar. Indeed, if, in this 
case, the Court holds differently from its decision in Koyo Seiko Co., 16 
CIT 539, 796 F Supp. 1526, such holding would not and could not de- 
stroy or impair any rights or interests established in Koyo Seiko Co., 16 
CIT 539, 796 F Supp. 1526 (that dealt with Commerce’s determination 
in Final Results of Antidumping Duty Administrative Reviews of Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan, 56 Fed. Reg. 31,754 (July 11, 1991), a determina- 
tion entirely different from that made in the Final Results, 63 Fed. Reg. 
20,585). While indeed Koyo Seiko Co., 16 CIT 539, 796 F Supp. 1526, 
created a precedent on the issue under the doctrine of stare decisis, it 
clearly cannot collaterally prevent Koyo’s challenge in this case under 
the doctrine of collateral estoppel. Commerce simply fails to appreciate 
the distinction between the doctrines.* 


C. Use of Entered Value in Order to Determine Assessment Rates 


Commerce’s use of entered value for the purpose of determining as- 
sessment rate was approved by the Court in Koyo Seiko Co., 16 CIT 539, 
796 F Supp. 1526, and Koyo Seiko, Co. v. United States,24CIT__, 110 
F Supp. 2d 934 (2000), aff'd, Koyo Seiko, Co. v. United States, 258 F.3d 
1340 (Fed. Cir. 2001). Because the arguments at issue in this case (same 
as the parties) are practically identical to those presented in Koyo Seiko 
Co., 16 CIT 539, 796 F Supp. 1526, and Koyo Seiko,Co.,24CIT__, 110 


F Supp. 2d 934, the Court adheres to its reasoning as it is stated in these 
cases. 


IT. Commerce’s Inclusion of Home Market Movement Expenses in the 
Calculation of Constructed Value Profit 


A. Background 
In the Final Results, 63 Fed. Reg. at 20,608, Commerce, while recalcu- 
lating Koyo’s reported constructed value (“CV”) profit, included move- 


ment expenses in the per-unit profit amount. In order to calculate the 
per-unit CV profit amount, Commerce defined the term “profit” as a dif- 


41f Commerce’s circumcised test for collateral estoppel was operable, the judicial docket would indeed be greatly 
relieved, although to a detriment of parties stripped from their constitutional right to a day in court. 
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ference between adjusted gross unit price and Koyo’s reported cost of 
production (“COP”). See id. Then, for each model of the merchandise, 
Commerce multiplied the per-unit profit amount and COP by the total 
quantity sold in order to calculate model-specific profit and COP 
amounts. See id. The ratio of total profit for all models to the total COP 
for all models was used by Commerce as the profit ratio for the purpose 
of calculating CV. See id. 

As Koyo observes, see Koyo’s Mem. at 9-10, and Commerce acknowl- 
edges, see Def.’s Resp. Koyo at 8, Commerce did not take into account 
the fact that movement expenses were included in the gross-unit price 
but were not included in the COP Koyo’s reported gross-unit price in- 
cluded various selling expenses (including movement expenses, that is, 
both home market pre-sale inland freight and home market post-sale in- 
land freight), whereas Koyo’s reported COP did not include movement 
expenses, even though it did include the cost of manufacture (“COM”), 
selling, general and administrative (“SG&A”) expenses, interest and 
packing. See id. Therefore, Commerce omitted to consider the fact that 
all the expenses (except for the movement expenses) included in Koyo’s 
gross-unit price were mirrored in Koyo’s COP calculation. Consequent- 
ly, the amount reached by Commerce that represented the difference be- 
tween the gross-unit price and COP and intended by Commerce to be 
Koyo’s CV profit was, in fact, the CV profit plus Koyo’s movement ex- 
penses. 

Koyo contends that movement expenses should be deducted from 
“the net home market price to ensure an accurate CV profit calcula- 
tion.” Koyo’s Mem. at 11. Commerce concurs with Koyo. See Def.’s 
Resp. Koyo at 8. As both parties correctly observed, a nearly identical 
issue was dealt by the Court in FAG Kugelfischer Georg Schafer AG v. 
United States (“FAG Kugelfischer”), 19 CIT 634 (1995). Indeed, follow- 
ing FAG Kugelfischer, 19 CIT 634, Commerce’s practice is to “deduct 
certain home market expenses (which are not included in the total * * * 
COP) from net unit price” for the purpose of calculating CV profit. 
Therefore, the issue is remanded to Commerce to recalculate Koyo’s CV 
profit so that Koyo’s home market movement expenses are deducted 
from Koyo’s net home market price. 


III. Commerce Error In Calculation of Marine Insurance Charges 


Koyo contends that Commerce relied upon an erroneous marine in- 
surance factor in the Final Results, 63 Fed. Reg. at 20,610—11. See Koyo 
Mem. at 14. Specifically, Koyo argues that Commerce calculated an 
amount for marine insurance charges for sales of further-processed 
merchandise by doing the following: (1) subtracting the custom duties 
from landed cost; and (2) multiplying the result by a certain factor, the 
use of which was inappropriate for the calculation. See id. Commerce 
agrees with Koyo’s observation. See Def.’s Resp. Koyo at 16. Therefore, 
the issue is remanded to Commerce to recalculate Koyo’s marine insur- 
ance charges using the correct factor indicated by Koyo. Accord Koyo’s 
Mem. at 14 (proprietary version). 
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IV. Commerce’s Calculation of Constructed Value Relying Upon Best 
Information Available 

During the administrative review, Commerce calculated CV for a par- 
ticular part of the merchandise imported by Koyo relying upon best in- 
formation available, operating under the impression that Koyo did not 
provide Commerce with CV commission factor. Final Results, 63 Fed. 
Reg. at 20,596-98. Koyo, however, reported CV commission factor. See 
Koyo’s Mem. at 15-16; Def.’s Resp. Koyo at 16. It follows that Commerce 
erred in using an incorrect commission expense factor in order to calcu- 
late CV for the merchandise at issue. Therefore, the issue is remanded to 


Commerce to recalculate Koyo’s CV using commission factor provided 
by Koyo. 


V. Commerce’s Calculation of Constructed Value Direct Selling Expenses 

During the administrative review, Commerce applied a certain direct 
selling expense ratio in order to calculate the CV of particular merchan- 
dise imported by Koyo. While the factor used by Commerce should have 
been the sum of warranty and imputed credit expenses that were indi- 
cated in Koyo’s questionnaire response, Commerce used a factor inap- 
propriate for the calculation. See id. Therefore, the issue is remanded to 
Commerce to recalculate CV direct selling expenses relying on the factor 
indicated in Koyo’s questionnaire response. 


VI. Commerce’s Use of Computer Program Concerning Product 
Nomenclature 

In the Final Results, Commerce corrected an input error that Koyo 
made in Koyo’s reported data for the nomenclature of a particular prod- 
uct. See Def.’s Resp. Koyo at 17. While making this correction, however, 
Commerce did the following: (1) improperly transcribed the product no- 
menclature for two types of entries by erroneously entering a certain 
letter in place of a certain number; and (2) entering a double slash sym- 
bol instead of a single slash symbol between certain denominations that 
transcribed the nomenclature of a particular product. See id. Moreover, 
Commerce entered a certain correction language too early in the com- 
puter program, consequently instructing the computer to enter the 
correction for a certain model before a necessary variable came to exist 
in the program. See id. at 17-18. As aresult of placing the correction lan- 
guage prior to the importation of the necessary data, the program pro- 
duced erroneous results. See id. Therefore, this issue is remanded to 
Commerce to enter necessary corrections and recalculate pertinent 
parts of Commerce’s determination with respect to Koyo’s imports. 


VII. Commerce’s Calculation of Inventory Carrying Costs For Further- 
Manufactured United States Sales 
A. Background 
During the review at issue, Commerce calculated two separate inven- 
tory carrying costs for Koyo’s further-manufactured United States 


sales: (1) an inventory carrying cost that reflected the amount of time 
unfinished product spent in inventory in Koyo’s home market; and 
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(2) an inventory carrying cost that reflected the amount of time the fin- 
ished product at issue spent in inventory in the United States. See Final 
Results, 63 Fed. Reg. at 20,600. Commerce did not calculate an invento- 
ry carrying cost from the time that Koyo’s subsidiary purchased the un- 
finished product until the time that the unfinished product was 
processed into the finished product at issue See Def.’s Resp. Partial 


Opp’n Timken’s Mem. Supp. Rule 56.2 Mot. J. Agency R. (“Def.’s Resp. 
Timken”) at 12-13. 


B. Contentions of the Parties 


Relying on 19 U.S.C. § 1677a(e)(2) (1988) and Koyo Seiko Co. uv. 
United States, 36 F3d 1565 (Fed. Cir. 1994), and pointing out that 
“{ijnventory carrying cost measures the imputed cost incurred by a 
company for storing merchandise in inventory,” Commerce asserts that 
it acted properly when Commerce calculated the inventory carrying 
costs in the above-stated manner. Jd. at 12 (quoting Thai Pineapple Pub. 
Co. v. United States, 20 CIT 1312, 13829, 946 F Supp. 11, 26 (1996), rev’d, 
Thai Pineapple Pub. Co. v. United States, 187 F.3d 1362 (1999). Specifi- 
cally, Commerce maintains that because the product in question was 
further-manufactured, separate inventory periods existed. See id. at 14. 
Commerce further explains that its policy is “to make an [inventory car- 
rying costs] adjustment to [United States price] for only finished goods 
in inventory because unfinished goods represent production expenses 
rather than [United States] selling expenses.” Jd. (quoting Final Re- 
sults, 63 Fed. Reg. at 20,600, and relying on Final Results of Antidump- 
ing Duty Administrative Review of Dynamic Random Access Memory 
Semiconductors of One Megabit or Above From the Republic of Korea, 61 
Fed. Reg. 20,216, 20,221 (May 6, 1996)). Commerce notes that Timken’s 
assertion that Commerce “deducted only the inventory carrying cost 
attributable to the imported portion of the merchandise, not the 
[United States] portion” is only partially correct and does not render 
Commerce’s calculations wrongful. Jd. at 14-15. In sum, Commerce: 
(1) reads Timken’s challenge as a statement that the whole of further- 
manufactured merchandise is kept in inventory pending sale, not just 
the imported parts; and (2) points out that the “inquiry, however, is not 
whether [merchandise] physically remains in inventory. Rather, the 
pertinent question is whether time spent in inventory represents a sel- 
ling expense or a production expense.” Id. at 15. 

Koyo supports Commerce’s assertions and points out that, while 
“Timken’s argument * * * is brief and rather cryptic,” Koyo’s Mem. 
Resp. Timken’s Mot. J. Agency R. (“Koyo Resp. Timken”) at 7, the two 
readings of Timken’s argument that Koyo envisions, namely: (1) the ar- 
gument asserting that Koyo’s inventory carrying costs should be calcu- 
lated for the time period in which the unfinished product was held by 
Koyo’s subsidiary as raw material inventory; or (2) the argument that 
Koyo’s inventory carrying costs for the time period during which the fin- 
ished product was held in Koyo’s inventory prior to sale should be in- 
cluded among the expenses deducted from Koyo’s United States price, 
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see id. at 8-9, are erroneous because: (1) “[i]n the first case, the proposed 
calculation would double count the expense[;] while [(2)] in the second 
case[,] [Commerce] has already” included among the expenses deducted 
from Koyo’s United States price the amount of Koyo’s inventory carry- 
ing costs for the time period during which the finished product was held 
in Koyo’s inventory. Id. at 10. 

Timken, however, states that Timken “is not arguing that Commerce 
erred in [the above discussed] respect.” Timken’s Reply Resps. Tim- 
ken’s Mot. J. Agency R. (“Timken’s Reply Commerce”) at 3 n.1. “The 
crux of Timken’s argument * * * is * * * that the method of calculation 
of the [United States inventory carrying costs] identified by Koyo” itself 
was not consistently implemented in the way corresponding to Koyo’s 
questionnaire response. Jd. at 2 (proprietary version). 


C. Analysis 


The Court agrees with Timken’s argument. While Koyo’s formulae 
satisfy the requirements of the statute, factual data reveals that Koyo’s 
application of the formulae suffers of inconsistency. See id. at 3-4 (pro- 
prietary version, 1992/93 and 1993/94 tables). Therefore, the issue is re- 
manded to Commerce to recalculate Koyo’s United States inventory 
carrying costs for final product by applying the appropriate inventory 
carrying costs factor reported by Koyo to the landed cost for the 1992/93 
period of review (“POR”) and to the COM for the 1993/94 POR. 


VIII. Commerce’s Model Matching Program 
A. Background 


During the review at issue, Commerce relied upon the “sum-of-the- 
deviations” (“SUMDEV”) methodology to rank NSK’s similar home 
market models of the merchandise as potential matches to United 
States models of the merchandise. See Def.’s Resp. Partial Opp’n Mem. 
P & A. Supp. NSK’s Mot. J. Agency R. (“Def.’s Resp. NSK”) at 5; NSK’s 
Reply Mem. Supp. Mot. J. Agency R. (“NSK’s Reply”) at 2-3. Using the 
SUMDEV methodology, the model with the smallest SUMDEV is 
deemed the most similar. See Koyo Seiko Co. v. United States, 66 F3d 
1204, 1207 (Fed. Cir. 1995). In cases where the SUMDEV of two models 
is the same, the program determines the most-similar model based upon 
aseries of “tie breakers”: (1) level of trade; then (2) the deviation in cost 
of production (““COSTDEV”); and then (3) NSK’s alpha-numeric prod- 
uct nomenclature. See Def.’s Resp. NSK at 5-6; NSK’s Reply at 3-4. 

The review at issue presented Commerce with a model, the matching 
process of which reached the last tier of the “tie breaking” process, 
namely, the comparison of NSK’s alpha-numeric product nomencla- 
ture. NSK’s designation of the model to be matched is comprised of four- 
teen various symbols (the one like ABCDEFGHIJKLMN), inclusive of 
but not limited to numeric and letter symbols. See id. 

In the process of matching, Commerce’s computer executed two op- 
erations. See id. First, the computer created a list of models to be 
matched with the model at issue. The list created included two models, 
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one having nine various symbols (the one like ABCDEFGHI) and anoth- 
er having eleven symbols, with identical first nine symbols (the one like 
ABCDEFGHIJ*). See id. Commerce’s computer, however, listed the 
eleven-symbols model prior to the nine-symbols model, effectively 
creating a “backwards” list that: (1) deviated from all other lists Com- 
merce’s computer created for all other NSK’s models; and (2) presented 
a list opposite to those commonly used in listing compilations, e.g., dic- 
tionaries that list such a word as “work” prior to the word “worker.” See 
id. 

Second, Commerce’s computer matched the model at issue (the one 
like ABCDEFGHIJKLMN) to the eleven-symbols model (the one like 
ABCDEFGHIJ*) that was, as stated above, listed prior to the nine-sym- 
bols model (the one like ABCDEFGHI). See id. The model at issue had 
the same first ten symbols as the eleven-symbols model (and, obviously, 
the very same first nine symbols as the nine-symbols one). 


B. Contentions of the Parties 


NSK argues that Commerce’s computer program made an error by 
matching the model at issue to the eleven-symbols one rather than to 
the nine-symbols one. See NSK’s Reply at 3-4. Specifically, NSK con- 
tends that, because the nine-symbols model (the one like ABCDEFGHI) 
should have been listed prior to the eleven-symbols one (the one like 
ABCDEFGHIJ*), the computer program should have matched the mod- 
el at issue (the one like ABCDEFGHIJKLMN) to the model that should 
have been the first on the list (the one like ABCDEFGHI). Seeid. In sup- 
port of its contention, NSK points to all other lists created by Com- 
merce’s computer program that correctly listed the models with less 
symbols (the one like 12345) prior to those models that were designated 
first with the symbols identical to the less-symbols models and then, in 
addition, with a number of following symbols (the ones like 12345ABC). 
See id. at 4. 

Commerce asserts that Commerce’s matching program was not in er- 
ror. Commerce points out that the “program matched identical nomen- 
clature out to the tenth place * * *, rather than the ninth place * * * 
[because the eleven-symbols] home market model [chosen by the com- 
puter] is more similar to [the model at issue] based upon model names.” 
Def.’s Resp. NSK at 6-7. 

C. Analysis 


The Court agrees with Commerce. While NSK is correct in its conten- 
tion that the nine-symbols model (the one like ABCDEFGHI) should 
have been listed by the program prior to the eleven-symbols model (the 
one like ABCDEFGHIJ*), this error is not dispositive with regard to the 
outcome of the inquiry. The gist of the inquiry is to find models that 
match to the highest degree. The model at issue (the one like ABCDEF- 
GHIJKLMN) is certainly more like the eleven-symbols model (the one 
like ABCDEFGHIJ*) than the nine-symbols model (the one like ABC- 
DEFGHI). The mere fact that the initial comparative list was created in 
a “backwards” order does not detract from the fact that the model at is- 
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sue and the eleven-symbols model have the first ten symbols identical, 
while the model at issue and the nine-symbols model have only nine 
identical symbols. Because NSK failed to demonstrate the error in the 
conclusion reached by Commerce’s computer program, the Court holds 
that Commerce’s conclusion was correct. 


IX. Commerce’s Calculation of a Revised Cost of Production 


In order to calculate NSK’s COP Commerce revised NSK’s general 
and administrative (“G&A”) expenses to account for certain non-oper- 
ating gains and losses. Following the revision, Commerce: (1) decreased 
NSK’s G&A factor accordingly; and (2) implemented the change in 
Commerce’s calculation of NSK’s COP See NSK’s Mem. P & A. Supp. 
Mot. J. Agency R. (“NSK’s Mem.”) at 4. Commerce, however, erred while 
implementing the latter changes. See id.; see also Def.’s Resp. NSK at 7. 
The issue is, therefore, remanded to Commerce to apply the correct 
G&A expenses factor in Commerce’s calculation of NSK’s COP 


X. Commerce’s Determination That Sample and Small-Quantity Home 
Market Sales Are Within the Ordinary Course of Trade 


A. Background 


Under the pre-URAA law, fair market value (“FMV”) was defined as 
“the price * * * at which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principal markets of the country 
from which exported, in the usual commercial quantities and in the ordi- 
nary course of trade for home consumption. * * * 19 U.S.C. § 1677b(a)(1) 
(1988) (emphasis supplied). The term “ordinary course of trade” was, in 
turn, defined as 


the conditions and practices which, for a reasonable time prior to 
the exportation of the merchandise * * *, have been normal in the 


trade under consideration with respect to merchandise of the same 
class or kind. 


19 US.C. § 1677(15) (1988). 

While the language of § 1677(15) indicates that various types of sales 
could be considered outside the ordinary course of trade,> Commerce’s 
regulations (of the pertinent period of time) did not provide any further 
clarification of the phrase “ordinary course of trade.” See 19 C.FR. 


§ 353.46(b) (1994) (providing a definition that mirrored the statutory 
one). 


In the Final Results, 63 Fed. Reg. at 20,588, Commerce determined 
that NTN’s sample and small-quantity home market sales were within 


5A later clarification came in the Statement of Administrative Action (“SAA”), accompanying the URAA. SAA pro- 
vides that, aside from §§ 1677b(b)(1) and (f)(2) (1994) transactions, 


Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such 
sales or transactions have characteristics that are not ordinary as compared to sales or transactions generally made 
in the same market. Examples of such sales or transactions include merchandise produced according to unusual 
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of 
sale. As under existing law, [the pertinent] section * * * does not establish an exhaustive list, but the Administra- 
tion intends that Commerce will interpret [this] section * * * in a manner which will avoid basing normal value on 
sales which are extraordinary for the market in question, particularly when the use of such sales would lead to 
irrational or unrepresentative results. 


H.R. Doc. 103-316, at 834 (1994), reprinted in 1994 U.S.C.C.A.N. 4171 (emphasis supplied). 
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the ordinary course of trade. Consequently, Commerce used these sales 
for purposes of determining FMV. Commerce’s decision was based on 
Commerce’s determination that NTN failed to provide Commerce with 
any information other than a general description of those sales that, ac- 
cording to NTN, fell outside the ordinary course of trade. See Final Re- 
sults, 63 Fed. Reg. at 20,588. Specifically, Commerce concluded that 
there was “no evidence supporting the notion that NTN’s sample sales 
were sold only for the purpose of allowing the customer to make a deci- 
sion to buy” as well as “no evidence supporting NTN’s categorization of 
its ‘small-quantity’ sales as abnormal, other than the fact that they were 
small-quantity * * *.” Id. at 20,588 (emphasis supplied). 


B. Contentions of the Parties 


NTN contends that Commerce erred in Commerce’s determination 
that NTN’s sample and small-quantity home market sales were within 
the ordinary course of trade. See NTN’s Mot. Mem. Supp. J. Agency R. 
(“NTN’s Mem.”) at 5-7; NTN’s Reply Mem. Def.’s and Def.-Interve- 
nor’s May 28, 1999 Resp. Mem. Mot. J. Agency R. (“NTN’s Reply”) at 
2-4. Specifically, NTN asserts that: (1) “[t]here is more than adequate 
information on the record to establish [that] these * * * sales were out- 
side the ordinary course of trade”; and (2) Commerce erred in Com- 
merce’s decision to assess “whether [NTN’s] sale is ‘abnormal or 
aberrational.’” NTN’s Resp. at 2-4. 

Commerce maintains that its determination that NTN’s sales at issue 
were within the ordinary course of trade was supported by substantial 
evidence since NTN provided Commerce with nothing but a general de- 
scription of the sales. See Def.’s Resp. Opp’n Pl. NTN’s Mot. Mem. Supp. 
J. Agency R. (“Def.’s Resp. NTN”) at 21-26. Timken supports Com- 
merce’s assertion and states that NTN failed to satisfy NTN’s burden to 
demonstrate that NTN’s sample sales and small-quantity sales were 
outside the ordinary course of trade. See Timken’s Resp. at 9-11. 


C. Analysis 


The purpose of the ordinary course of trade provision “is to prevent 
dumping margins from being based on sales which are not representa- 
tive * * *.” Monsanto Co. v. United States, 12 CIT 937, 940, 698 F Supp. 
275, 278 (1988). Accordingly, “Commerce must evaluate not just one fac- 
tor taken in isolation but rather * * * all the circumstances particular to 
the sales in question,’” CEMEX, S.A., 133 F.3d at 900 (citation omitted), 
and the burden rests with the plaintiff to provide Commerce with suffi- 
cient evidence showing that the sales used in Commerce’s calculations 
are outside the ordinary course of trade. See Nachi-Fujikoshi Corp. v. 
United States, 16 CIT 606, 608, 798 F Supp. 716, 718 (1992). In the ab- 
sence of adequate evidence to the contrary, Commerce considers sales 
within the ordinary course of trade. See Torrington Co. v. United States, 
127 F3d 1077, 1081 (Fed. Cir. 1997). Thus, a determination of whether a 
sale or transaction is outside the ordinary course of trade is a question of 
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fact, and Commerce has the discretion to interpret § 1677(15) and to 
determine which sales are outside the ordinary course of trade. See Mit- 
subishi Heavy Indus. v. United States (“Mitsubishi”), 22 CIT 541, 568, 
15 F Supp. 2d 807, 830 (1998) (“Congress granted Commerce discretion 
to decide under what circumstances * * * sales would be considered to be 
outside of the ordinary course of trade.”); cf Koenig & Bauer-Albert AG 
v. United States, 22 CIT 574, 589 n.8, 15 F Supp. 2d 834, 850 n.8 (1998) 
(noting that although Commerce has the discretion to decide under 
what circumstances highly profitable sales are outside of the ordinary 
course of trade, “Commerce may not impose this requirement arbitrari- 
ly, * * * nor may Commerce impose impossible burdens of proof on 
claimants” and citing NEC Home Elecs. v. United States, 54 F3d 736, 
745 (Fed. Cir. 1995) “(holding that burden imposed to prove a level of 
trade adjustment was unreasonable because claimant could, under no 
practical circumstances, meet the burden)”). In making this determina- 
tion, Commerce considers not just “one factor taken in isolation but 
rather * * * all the circumstances particular to the sales in question.” 
Murata Mfg. Co. v. United States, 17 CIT 259, 264, 820 F Supp. 603, 607 
(1993) (citation omitted). Commerce’s methodology for deciding when 
sales are outside the “ordinary course of trade” has been to examine, on 
a case-by-case basis, the totality of the circumstances surrounding the 
sale or transaction in question to determine whether the sale or transac- 
tion is extraordinary. 

NTN alleges that “there is ample evidence establishing that NTN’s 
sales were outside the ordinary course of trade.” NTN’s Reply at 2-3. 
Citing to its questionnaire response, NTN states that sample sales at is- 
sue were made to enable a customer to decide whether or not to makea 
decision to buy. See id. at 3. NTN also provided Commerce with informa- 
tion on NTN’s procedure to track small sales. See id. NTN, however, pro- 
vided Commerce with no evidence of statements and representations 
made by NTN to the entities obtaining samples or small-quantity pur- 
chases to enable Commerce to establish that sample sales were “not a 
normal condition or practice in the trade under consideration.” Def.’s 
Resp. NTN at 23-24. 

While NTN is correct in noting that “(t]he [statutory] standard * * * 
is not [specifically testing] whether a sale is ‘abnormal or aberrational,’” 
see NTN’s Reply at 3, Commerce’s choice of terms “abnormal” or “aber- 
rational” with regard to Commerce’s inquiry does not violate the gist of 
the statutory mandate. Accord H.R. DOC. 103-316, at 834, reprinted in 
1994 US.C.C.A.N. 4171. The term “abnormal” means “[d]Jeviating from 
normal condition,” while the term “aberrational” stands for an act char- 


6 Because neither the statutory language nor the legislative history explicitly establishes what is considered to be 
outside the “ordinary course of trade,” the Court assesses whether Commerce’s interpretation or application is reason- 
able and in accordance with the legislative purpose on a case-by-case basis. See Chevron, 467 US. at 843. “In determin- 
ing whether Commerce’s interpretation is reasonable, the Court considers, among other factors, the express terms of 
the provisions at issue, the objectives of those provisions and the objectives of the antidumping scheme as a whole.” 
Mitsubishi, 22 CIT at 545, 15 F. Supp. 2d at 813. The purpose of the ordinary course of trade provision is “to prevent 
dumping margins from being based on sales which are not representative” of the home market. Monsanto Co., 12 CIT 
at 940, 698 F. Supp. at 278. 
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acterized by “deviation * * * from the natural state, or from a normal 
type.” WEBSTER’S DICTIONARY 4, 6 (New Int’l, 2d ed. 1948). Thus, these 
terms are in accord with the definition provided by 19 U.S.C. § 1677(15), 
and Commerce was: (1) entitled to request evidence supporting NTN’s 
assertion about the irregularity of the sales at issue; and (2) refusing to 
accept NTN’s claim that sample sales are “by their very nature” outside 
the ordinary course of trade. Accord Koyo Seiko Co., 16 CIT at 543, 796F 
Supp. at 1530. Commerce is correct in pointing out that “[s]ample sales 
may well be a type of ‘condition or practice’ that is ‘normal in the trade 
under consideration,” especially if such sales are done on a regular and 
continuous basis.’ Def.’s Resp. NTN. at 24-25 (relying on Final Results 
of Antidumping Duty Administrative Reviews of Tapered Roller Bear- 
ings and Parts Thereof, Finished and Unfinished, From Japan and Ta- 
pered Roller Bearings, Four Inches or Less in Outside Diameter, and 
Components Thereof, From Japan, 58 Fed. Reg. at 64,732, and Final Re- 
sults of Antidumping Duty Administrative Reviews and Revocation in 
Part of an Antidumping Finding on Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From Japan and Tapered Roller 
Bearings, Four Inches or Less in Outside Diameter, and Components 
Thereof, From Japan, 61 Fed. Reg. 57,629, 57,639 (Nov. 7, 1996)); see 
Torrington Co. v. United States, 25CIT___, 146 F Supp. 2d 845 (2001); 
NTN Bearing Corp. of Am. v. United States, 20 CIT 508, 924 F Supp. 200 
(1996); NSK Lid. v. United States, 17 CIT 590, 825 F Supp. 315 (1993). 
Therefore, Commerce’s decision to consider the sales at issue within the 
ordinary course of trade is not unreasonable, provided Commerce did 
not receive any specific evidence to the contrary. While NTN claims that 
“there is ample evidence,” the actual evidence NTN refers to is nothing 
but the very same NTN’s questionnaire response discussing NTN’s sys- 
tem of order placement and NTN’s tracking procedures. See NTN’s Re- 
ply at 2-3. The mere reference to procedures is, however, insufficient to 
persuade the Court that Commerce’s conclusion was unreasonable. 
Therefore, the Court finds Commerce’s determination that NTN’s sam- 
ple and small-quantity home market sales were within the ordinary 


course of trade in accordance with law and supported by substantial evi- 
dence. 


XI. Denial of an Adjustment to United States Indirect Selling Expenses 
For Interest Allegedly Incurred in Financing Cash Deposits For 
Antidumping Duties 

A. Background 


Following the review at issue, Commerce denied an adjustment to 
NTN’s United States indirect selling expenses to exclude expenses that 
NTN claimed were related to the financing of antidumping duty cash de- 
posits. See Final Results, 63 Fed. Reg. at 20,595-96. 


7 Indeed, while the mere fact that NTN has made sample sales to customers for a number of years does not, alone, 
prove that the sales were in the ordinary course of trade, the Court finds the fact relevant because a customer rarely 
needs to be familiarized and re-familiarized and yet re-familiarized with the product, especially if the customer has 
already made a purchase at least once and found the product to be suitable for the customer’s needs 
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Under the pre-URAA law, Commerce struggled with the issue wheth- 
er financing expenses for antidumpingcash deposits were: (1) selling ex- 
penses within the meaning of 19 U.S.C. § 1677a(e)(2) and, thus, 
deductible from exporter’s sales price (“ESP”); or (2) analogous, e.g., to 
legal fees that fall outside 19 U.S.C. § 1677a(e)(2) and should be subject 
to an offset against the selling expenses deducted from ESP 

In one of the previous reviews, specifically, Final Results of Anti- 
dumping Duty Administrative Reviews and Revocation in Part of an An- 
tidumping Duty Order, 58 Fed. Reg. 39,729, 39,749 (July 26, 1993), 
Commerce: (1) granted an offset to NTN’s United States selling ex- 
penses to account for imputed interest expenses on antidumping cash 
deposits; and (2) upon remand, explained Commerce’s belief that the in- 
terest expenses were analogous to antidumping legal fees (because they 
were incurred solely as a result of the antidumping duty order) that 
could not be categorized as selling expenses. The Court sustained Com- 
merce’s grant of the offset. See Federal Mogul Corp. v. United States, 20 
CIT 1438, 1440, 950 F Supp. 1179, 1182 (1996); see also Timken Co. v. 
United States, 22 CIT 621, 622-24, 16 F Supp. 2d 1102, 1104-05 (1998) 
(approving analogous offset for Final Results of Antidumping Duty Ad- 
ministrative Reviews and Termination in Part of Tapered Roller Bear- 
ings and Parts Thereof, Finished and Unfinished, From Japan and 
Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and 
Components Thereof, From Japan, 62 Fed. Reg. 11,825 (March 13, 
1997)). 


B. Contentions of the Parties 


NTN asserts that Commerce erroneously rejected NTN’s adjustment 
to NTN’s indirect selling expenses incurred in regard to antidumping 
duty cash deposits. See NTN’s Mem. at 8-11. Specifically, NTN points 
out that imputed interest expenses cannot be (and previously were not) 
categorized as selling expenses. See id. at 9-10 (relying on Federal Mo- 
gul Corp., 20 CIT at 1440, 950 F Supp. at 1182). 

Commerce maintains that Commerce’s denial of an adjustment to 
NTN’s United States indirect selling expenses for the expenses related 
to the financing of antidumping duty cash deposits reflected Com- 
merce’s reasonable reading and application of the statutory mandate. 
See Def.’s Resp. NTN at 26-33. Timken supports Commerce’s conten- 
tion and points out that: (1) the purpose of the statutory provision for 
interest on over and under deposits of duties would be defeated by allow- 
ing an expense reduction for interest on cash deposits, see Timken’s 
Resp. at 14-15; and (2) NTN failed to demonstrate that it actually in- 
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curred interest expenses attributable to financing payment of anti- 
dumping duty cash deposits. Id. at 15.8 


C. Analysis 


Because financing expenses on antidumping duty cash deposits do 
not fall squarely within the “selling expenses” category and do not imi- 
tate perfectly the expenses that typically fall outside the reach of Section 
1677a(e)(2), Commerce is, effectively, obligated to find the best default 
category to house these expenses. In the Final Results at issue, Com- 
merce: (1) reconsidered Commerce’s previous position and concluded 
that expenses pertaining to the financing of antidumping duty cash de- 
posits would be more properly treated as indirect selling expenses; and 
(2) based its decision on the fact that the statute does not contain a pre- 
cise definition of what constitutes a “selling expense.” See 63 Fed. Reg. 
at 20,595; accord Torrington Co. v. United States, 44 F.3d 1572, 1579-81 
(Fed. Cir. 1995) (holding that Commerce’s treatment of inventory carry- 
ing costs as an indirect selling expense is a reasonable interpretation of 
the statute). 

In its efforts to identify a selling expense, Commerce attempts to dis- 
tinguish “between business expenses that arise from economic activi- 
ties in the United States and business expenses that are direct, 
inevitable consequences of an antidumping duty order.” Final Results, 
63 Fed. Reg. at 20,595-96. Antidumping duties, cash deposits of anti- 
dumping duties, and legal fees associated with participation in an anti- 
dumping case are all expenses that fall within the category of “business 
expenses that are direct, inevitable consequences of an antidumping 
duty order” because they are incurred solely as a result of the existence 
of an antidumping duty order. Def.’s Resp. NTN at 29 (quoting Final Re- 
sults at 20,596). Therefore, Commerce does not consider such expenses 
to be selling expenses deductible pursuant to 19 U.S.C. § 1677a(e)(2). 
See Daewoo Elecs. Co. v. United States, 13 CIT 253, 269, 712 F. Supp. 
931, 947 (1989), rev’d on other grounds, Daewoo Elecs. Co. v. Int’! Unicn 
of Elec., Tech., Salaried and Machine Workers, AFL-CIO, 6 F3d 1511 
(Fed. Cir. 1993), cert. denied, 512 U.S. 1204 (1994). 

Following its change in statutory interpretation, Commerce deems 
any financing expenses associated with antidumping duty cash deposits 
to be a type of selling expense properly deductible pursuant to 19 U.S.C. 
§ 1677a(e)(2). In the Final Results, Commerce explained that: 


8 The Court disagrees with Timken’s contentions that these two points could be dispositive of the issue. Timken 

asserts that 
[alllowing selling expenses to be reduced (with consequent increase in {| United States] prices and reduction of mar- 
gins of dumping) by amounts of alleged interest on antidumping duty deposits would provide an incentive to re- 
spondents to prolong litigation over entries so as to avoid actual payment of duties. 

Timken’s Resp. at 15. 

The Court is not convinced by Timken’s argument. A defeat in litigation implies the necessity of eventual payment of 
the duties due, and the mere possibility of “opportunity use,” possibly resulting in collection of interest on the funds 
available calls for an argument seeking collection of duties together with a prevailing interest rate rather than for the 
“anti-incentive” argument fostered by Timken. 

Next, not only the record contains NTN’s claim for the amount of imputed interest attributable to NTN’s antidump- 
ing duty deposits (the claim that, under the administrative scheme, is subject to verification by Commerce rather than 
Timken), but also the factual inquiry of whether NTN actually incurred interest expenses attributable to financing 
payment is secondary to the threshold legal inquiry if an adjustment should be allowed for such expenses 
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(1) money is fungible because “[i]f an importer acquires a loan to cover 
one operating cost, that may simply mean that it will not be necessary to 
borrow money to cover a different operating cost”; and (2) “[c]ompanies 
may choose to meet obligations for cash deposits in a variety of ways that 
rely on existing capital resources or that require raising new resources 
through debt or equity.” 63 Fed. Reg. at 20,596. Thus, Commerce con- 
cluded that there is nothing inevitable about a company incurring fi- 
nancing expenses to meet the company’s obligations for cash deposits. 
Therefore, these particular expenses could: (1) fall within the realm of 
selling expenses, direct and indirect; and (2) be reasonably qualified as 
selling expenses for purposes of 19 U.S.C. § 1677a(e)(2). 

NTN argues that Commerce’s statutory interpretation is in error be- 
cause, regardless of how a company posts cash deposits, there is an “op- 
portunity cost,” that is, that “money will cease to be available for other 
company uses.” NTN Mem. at 8. Commerce, however, is correct in not- 
ing that “it is within Commerce’s authority to deduct opportunity costs 
as selling expenses.” Def.’s Resp. NTN at 30; see also Torrington Co., 44 
F.3d at 1580 (sustaining Commerce’s decision to treat inventory carry- 
ing costs as indirect selling expenses). Conversely, NTN is incorrect in 
its assertion that since “interest expenses for antidumping duty cash de- 
posits are not incurred in the course of selling merchandise in the 
United States,” there is no basis for deducting these expenses from 
United States price. NTN Mem. at 10. In the Final Results, Commerce 
implicitly recognized that the selling expenses referred to in 19 U.S.C. 
§ 1677a(e)(2) is a broad category encompassing numerous expenses 
whereas antidumping duties, cash deposits, and legal fees represent “a 
limited exemption.” 63 Fed. Reg. at 20,596. While the plain language of 
19US.C. § 1677a(e)(2) does not provide the precise meaning of the term 
“expenses,” “(t]he purpose of deducting selling expenses from export- 
er’s sales price was to estimate the ‘net amount returned to the foreign 
exporter’ * * * of the merchandise by removing all of the expenses in- 
curred after importation by the related-party importer.” Koyo Seiko Co. 
v. United States, 36 F.3d 1565, 1571-72 (Fed. Cir. 1994) (quoting Emer- 
gency Tariff and Antidumping: Hearings on H.R. 2435 Before the Sen- 
ate Comm. on Finance, 67th Cong., 1st 
Sess. 10-12 (1921)); accord 19 U.S.C. § 1673g(b)(4) (1988); 19 C.ER. 
§ 353.26(a) (1994). Accordingly, Commerce could reasonably deduct fi- 
nancial expenses associated with cash deposits from United States price 
in order to arrive at the ESP that is, the net amount returned to the ex- 
porter. 

The fact that Commerce has changed its interpretation of 19 U.S.C. 
§ 1677a(e)(2) over time does not detract from the reasonableness of 
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Commerce’s current statutory interpretation.? See Consolo, 383 U.S. at 
620 (noting that “the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence”); AK Steel Corp. 
uv. United States, 22 CIT 1070, 1082, 34 F Supp. 2d 756, 766 (1998) (stat- 
ing that an initial interpretation by an agency is not “carved in stone” 
and citing Chevron, 467 US. at 863). 


XII. Denial of Adjustment to Foreign Market Value For Home Market 
Discounts 


A. Background 


The pre-URAA statute defined FMV as “the price * * * at which such 
or similar merchandise is sold or, in the absence of sales, offered for sale 
in the principal markets of the country from which exported, in the usu- 
al commercial quantities and in the ordinary course of trade for home 
consumption * * *.” 19 U.S.C. § 1677b(a)(1)(A). Commerce interpreted 
the term “price” used in the definition as the price for the foreign like 
product after any adjustments for post-sale price adjustments 
(“PSPAs”), where PSAPs were direct adjustments to price. See Final 
Results, 63 Fed. Reg. at 20,602 (“As a general matter, * * * [Commerce] 
only accepts claims for discounts, rebates, or other PSPAs as direct ad- 
justments to price if actual amounts are reported for each transaction”). 
Pursuant to Commerce’s statutory interpretation, a respondent may 
demonstrate entitlement to a PSPA if the PSPA is: (1) “reported on a 
transaction-specific basis”; or (2) “allocated * * * ifthe respondent dem- 
onstrates that the PSPA was granted as a fixed and constant percentage 
of the sales price of all transactions for which it was reported and to 
which it was allocated.” Id. 

In the review at issue, Commerce disallowed an adjustment to FMV 
for NTN’s home market discounts, see Final Results, 63 Fed. Reg. at 
20,602-03, because NTN: (1) “did not report these discounts on a trans- 
action-specific basis, but, rather, reported the adjustments on a prod- 
uct—[specific] or customer-specific basis”; and (2) “did not grant and 


report these discounts as a fixed and constant percentage of sales.” Jd. at 
20,603. 


9 While “‘an agency does not act rationally when it chooses and implements one policy and decides to consider the 
merits of a potentially inconsistent policy in the very near future,’” Transcom, Inc. v. United States,24CIT__,__s, 
123 F Supp. 2d 1372, 1381 (2000) (quoting TT World Communications, Inc. v. FCC, 725 F.2d 732, 754 (D.C. Cir. 1984)), 
Commerce should be able to rely on its “unique expertise and policy-making prerogatives.” Southern Cal. Edison Co. v. 
United States, 226 F.3d 1349, 1357 (Fed. Cir. 2000). “The power of an administrative agency to administer a congressio- 
nally created * * * program necessarily requires the formulation of policy * * *.’"” Chevron 467 US. at 843 (quoting Mor- 
ton v. Ruiz, 415 US. 199, 231 (1974)) 

An agency decision involving the meaning or reach of a statute that reconciles conflicting policies “represents a rea- 
sonable accommodation of conflicting policies that were committed to the agency’s care by the statute, [and areviewing 
court] should not disturb [the agency decision] unless it appears from the statute or its legislative history that the ac- 
commodation is not one that Congress would have sanctioned.” Jd. at 845 (quoting United States v. Shimer, 367 US. 
874, 382-83 (1961)). Furthermore, an agency must be allowed to assess the wisdom of its policy on a continuing basis. 
Under the Chevron regime, agency discretion to reconsider policies is inalienable. See id. at 843. Any assumption that 
Congress intended to freeze an administrative interpretation of a statute would be entirely contrary to the concept of 
Chevron which assumes and approves of the ability of administrative agencies to change their interpretations. See, e.g., 
Maier, PE. v. United States EPA, 114 F.3d 1082, 1043 (10th Cir. 1997), J.L. v. Social Sec. Admin., 971 F.2d 260, 265 (9th 
Cir. 1992), Saco Defense Sys. Div., Maremont Corp. v. Weinberger, 606 F. Supp. 446, 450-51 (D. Me. 1985). In sum, un- 
derlying agency interpretative policies “are given controlling weight unless they are arbitrary, capricious, or manifestly 
contrary to the statute.” Chevron, 467 USS. at 844. 
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B. Contentions of the Parties 


NTN asserts that Commerce erred in disallowing any adjustments to 
FMV for NTN’s discounts. Specifically, NTN argues that: (1) “[blecause 
the discounts at issue * * * did vary with the quantity sold, and were re- 
lated to particular sales, [Commerce] should have treated them as direct 
selling expenses and granted NTN an adjustment to FMV to account for 
the expenses”; and (2) because the discounts at issue “constitute a dis- 
count which is a fixed and constant percentage of sales,” Commerce 
should have allowed the adjustments for these discounts. NTN Mem. at 
12-13 (relying on Torrington Co. v. United States (“Torrington”), 82 
F.3d 1039 (Fed. Cir. 1996)). 

Commerce contends that its decision to disallow any adjustments to 
FMV for NTN’s discounts was in accordance with law and a reasonable 
interpretation of 19 U.S.C. § 1677b(a)(1)(A). Def.’s Resp. NTN at 33-37. 
Timken supports Commerce’s assertion and points out that Com- 
merce’s conclusion was reasonable in view of the fact that NTN failed to 
report NTN’s home market discounts in a manner required. See Tim- 
ken’s Resp. at 17-20. 


C. Analysis 


NTN’s reading of the statutory mandate and case law is incorrect. 
NTN errs in its reliance on Torrington, 82 F.3d 1039, when it argues that 
the fact that discounts at issue did vary obligates Commerce to treat 
these discounts as direct selling expenses subject to an adjustment. See 
NTN Mem. at 12-13. Torrington, 82 F.3d 1039, does not provide a set of 
two propositions where from each one the other could be automatically 
inferred. While Torrington recognized that “direct selling expenses ‘are 
expenses which vary with the quantity sold,’” 82 F3d at 1050 (quoting 
Zenith Elecs. Corp. v. United States, 77 F.3d 426, 431 (Fed. Cir. 1996) (in- 
ternal quotation omitted)), it does not necessarily mandate that each ex- 
pense that could vary with the quantity sold should be deemed a direct 
selling expense. See id. Conversely, Torrington recognized that “[t]he al- 
location of expenses in a manner different from the calculation of the 
expenses, however, does not alter the relationship between the expenses 
and the sales under consideration.” 82 F.3d at 1051 (citing Smith-Coro- 
na Group, Consumer Prods. Div., SCM Corp. v. United States, 713 F2d 
1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984)). The court in 
Torrington ruled that Commerce erroneously granted a respondent an 
ESP offset pursuant to 19 C.FR. § 353.56(b)(2) (1994) because that reg- 
ulation limited the offset to “all selling expenses except direct selling ex- 
penses,” while, in fact, the respondent’s PSPAs were direct selling 
expenses. 82 F.3d 1051 (emphasis omitted). Torrington, however, does 
not stand for the proposition that Commerce must grant a PSPA for all 
discounts or even each selling expense that might be qualified as a direct 
selling expense. 

While the underlying discounts reported by NTN may indeed vary 
with the quantity sold, NTN did not report this information to Com- 
merce in the required form, namely, on a transaction-specific basis and 
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as a fixed and constant percentage of sales. Consequently, Commerce 
reasonably could deny an adjustment if NTN has failed to properly allo- 
cate or report expenses. 

NTN’s second argument is equally unpersuasive. NTN states that an 
adjustment should be allowed because the discounts at issue “constitute 
a discount which is a fixed and constant percentage of sales.” See NTN 
Mem. at 13. As Commerce correctly observes, every discount granted 


may be expressed as a “fixed and constant” percentage of sales by 
mere mathematical operation (i.e., dividing the discount by the 
number of sales). In focusing upon the “fixed and constant” per- 
centage of sales, Commerce is not inquiring whether a party has the 
ability to perform this simple calculation, but, rather, whether the 
party is granting the discount itself as a fixed and constant percent- 
age of the sales to which it pertains. As explained by [Commerce], 
“li]f a respondent grants and reports a PSPA as a fixed percentage 
of the sales to which it pertains, the fact that this pool of sales may 
include non-scope merchandise does not distort the amount of the 
expense the respondent granted and reported on sales of subject 
merchandise because the same adjustment percentage applied to 
both scope and non-scope merchandise.” 


Def.’s Resp. NTN at 36 (quoting Final Results, 63 Fed. Reg. at 20,603, 
and relying on Final Results of Antidumping Duty Administrative Re- 
views and Revocation in Part of an Antidumping Finding on Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From Ja- 
pan and Tapered Roller Bearings, Four Inches or Less in Outside Diam- 
eter, and Components Thereof, From Japan, 61 Fed. Reg. at 57,642 
(emphasis omitted). 

Because NTN’s reporting method was not equivalent to transaction- 
specific reporting, “allocated price adjustments [may] have the effect of 
distorting individual prices by diluting the discounts or rebates received 
on some sales, inflating them on other sales, and attributing them to 
still other sales that did not actually receive any at all.” NSK Lid. v. Koyo 
Seiko Co., 190 F3d 1321, 1329 (Fed. Cir. 1999) (internal quotation 
omitted). Therefore, the Court holds that Commerce acted reasonably 
when it disallowed any adjustments to FMV for NTN’s discounts under 
the mandate of 19 U.S.C. § 1677b(a)(1)(A). 


XIII. Commerce’s Reallocation of Selling Expenses Without Regard to 
Level of Trade and Denial of a Level of Trade Adjustment 


A. Background 


The pre-URAA law did not contain a specific provision concerning ad- 
justments for differences in levels of trade (“LOTs”). See, e.g., NEC 
Home Elecs., 54 F.3d at 739. Commerce, however, provided that it would 
normally calculate FMV and United States price at the same commer- 
cial LOT. See 19 C.FR. § 353.58 (1994). If such sales were insufficient in 
number to permit an adequate comparison, Commerce would calculate 
FMV based upon such or similar sales at the most comparable LOT to 
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the LOT in the United States market “and make appropriate adjust- 
ments for differences affecting price comparability.” Id. 

In the Preliminary Results, Commerce: (1) accepted NTN’s proposed 
allocation of selling expenses by LOT; and (2) granted NTN an LOT ad- 
justment. See 61 Fed. Reg. at 25,204. However, in the Final Results, 63 
Fed. Reg. at 20,608-09, Commerce reexamined the record, reallocated 
NTN’s selling expenses without regard to LOT, and denied NTN an 
LOT adjustment, operating under the precedent set by Timken Co. v. 
United States (“Timken”), 20 CIT 645, 930 F Supp. 621 (1996). 


B. Contentions of the Parties 


NTN contends that Commerce erroneously reallocated NTN’s selling 
expenses without regard to LOT and eliminated the LOT adjustment 
granted to NTN in the Preliminary Results, 61 Fed. Reg. at 25,204. See 
NTN’s Mem. at 14-16. NTN maintains that it provided “sufficient in- 
formation to [Commerce] * * * to convince [Commerce] that NTN’s 
LOT-specific reporting methodology was accurate.” NTN’s Reply at 8. 

Commerce asserts that it acted reasonably and properly when it fol- 
lowed the precedent set by Timken, 20 CIT 645, 930 F Supp. 621. Tim- 
ken supports Commerce’s assertion and points out that: (1) Commerce 
properly disallowed a home market LOT adjustment because NTN 
failed to demonstrate that NTN incurred different selling expenses at 
the different LOTs in the home market due to the differences in selling 
to the different LOTs, see Timken’s Resp. at 21-23; (2) Commerce prop- 
erly rejected NTN’s LOT-based expense allocation method and reason- 
ably reallocated NTN’s home-market selling expenses without regard 
to LOT, see id. at 23-25; and (3) Commerce properly reallocated NTN’s 
United States selling expenses without regard to LOT. See id. at 25-26. 


C. Analysis 


In the Final Results, Commerce examined Timken, 20 CIT 645, 930 F 
Supp. 621,!° and stated that the fact that a respondent merely makes al- 
locations according to LOT does not demonstrate that the relevant ex- 
penses demonstrably varied based upon LOT. See 63 Fed. Reg. at 20,608. 
Commerce, therefore, concluded that “in order to determine if a respon- 
dent’s expenses demonstrably varied according to LOT, additional nar- 
rative and quantitative evidence must exist which demonstrates that 
the respondent either performed different activities/functions or per- 
formed activities/functions to a different degree when selling to each 
LOT[,] such that the amount of expenses incurred for the sale of the 
identical merchandise to different LOTs would vary.” Final Results, 63 
Fed. Reg. at 20,608. 

Examining the record, Commerce determined that NTN did not pro- 
vide the necessary narrative and quantitative evidence. See id. Com- 


10 In Timken, after reviewing the pertinent statutory and regulatory criteria governing LOT adjustments, the 
Court noted that the statute conferred upon Commerce broad discretion in determining whether an LOT adjustment is 
warranted, but that such discretion is not without limits “as the statute requires a direct relationship between the 
expenses and the relevant sales.” 20 CIT at 653, 930 F. Supp. at 628 (citing Smith-Corona Group, 713 F.2d at 1575, rev'd 
on other grounds, Consumer Prods. Div., SCM Corp. v. United States, 753 F.2d 1038 (Fed. Cir. 1985)). “The issue, there- 
fore, is whether the reported expenses demonstrably vary according to levels of trade.” Jd. (emphasis supplied). 
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merce concluded that “NTN’s sole support for [NTN’s] LOT-specific 
allocations is the [very fact of the] allocations themselves.” Id. Because 
the mere fact of these allocations did not give Commerce sufficient evi- 
dence that NTN’s home market selling expenses varied by LOT, Com- 
merce reallocated these expenses without regard to LOT. Id. 


Commerce’s decision to re[]allocate NTN’s selling expenses was 
not based upon inaccuracies discovered at verification but, rather, 
upon Commerce’s determination that mere allocation of expenses 
by level of trade does not demonstrate that [NTN] actually per- 
formed different selling functions at different levels of trade.! 


Def.’s Resp. NTN at 40. 

NTN’s failure to demonstrate that these different functions existed 
provided reasonable grounds for Commerce to proceed with the real- 
location. The mere fact of Commerce’s reallocation of expenses does not 
make Commerce’s decision in the Final Results, 63 Fed. Reg. at 
20,608-09, invalid. See NSK Ltd. v. United States, 21 CIT 617, 635-36, 
969 F Supp. 34, 54 (1997) (“The evidence on the record does not estab- 
lish differences in selling expenses at [different LOTs] because NTN’s 
allocation methodology * * * does not reasonably quantify the expenses 
incurred at each [LOT]”); Timken, 20 CIT 645, 930 F Supp. 621; NTN 
Bearing Corp. of Am. v. United States, 19 CIT 1221, 1234, 905 F. Supp. 
1083, 1094-95 (1995) (“Although NTN purports to show that it incurred 
different selling expenses for different trade levels, the record demon- 
strates that NTN’s allocation methodology does not reasonably quanti- 
fy the expenses incurred at each level of trade” (citation omitted)). 

After having determined that reallocation was necessary, Commerce 
properly denied NTN an LOT adjustment. Commerce’s preliminary de- 
cision to grant the adjustment was premised upon Commerce’s prelimi- 
nary acceptance of NTN’s allocations, see Preliminary Result, 61 Fed. 
Reg. at 25,204. Once Commerce has determined that NTN’s allocations 
were inapplicable, the basis for an LOT adjustment was not present. See 
Final Results, 63 Fed. Reg. at 20,609; accord 19 C.ER. § 353.54 (1994) 
(“Any interested party that claims an adjustment [under a particular 
federal regulation] must establish the claim to the satisfaction of [Com- 
merce]”). Because NTN claimed an adjustment pursuant to the particu- 
lar regulation, namely, the provision authorizing LOT adjustments, 
NTN was obligated to provide Commerce with sufficient information in 
support of NTN’s claim. The Court concludes that NTN’s inability todo 


so provided Commerce with a reasonable basis to deny NTN an LOT ad- 
justment. 


11 Commerce stated that it did “not consider NTN’s [relevant] exhibit [on] home market indirect selling expense 
differentials as a reliable basis for a[n] LOT adjustment.” Final Results, 63 Fed. Reg. at 20,609. NTN points out that 
Commerce, however, “verified NTN’s data, and had the opportunity to verify all of the information on |the particular] 
exhibit.” NTN’s Reply at 8; see also NTN’s Mem. at 14. NTN misses the point fostered by Commerce. In the Final 
Results, 63 Fed. Reg. at 20,608-09, Commerce did not assert that the verified information suddenly became wrongful, 
rather Commerce deemed it to be insufficient for the lack of “necessary narrative and quantitative evidence,” Def.’s 
Resp. NTN at 39, that is, the exhibit was deemed unreliable because of insufficiency of its content and not because of 
the invalidity of data. 
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XIV. Commerce’s Application of Revised Indirect Selling Ratio to 
Purchase Price Sales 

Timken argues that, notwithstanding Commerce’s statement in 
Commerce’s NTN analysis that Commerce intended to apply the re- 
vised indirect selling ratio only to NTN’s purchase price sales, Com- 
merce’s computer program erroneously applied this change to all of 
NTN’s sales in the United States sales database (purchase price and 
ESP). See Timken’s Reply Commerce at 5. Commerce states that: 
(1) while it was Commerce’s intent to apply the revised indirect selling 
expense ratio only to NTN’s purchase sales, Commerce incorrectly en- 
tered certain language outside the proper location; and (2) the revised 
ratio was incorrectly applied to all of NTN’s sales. See Def.’s Resp. Tim- 
ken at 17. Therefore, this issue is remanded to Commerce to correct the 
computer program error with respect to NTN’s sales. 


CONCLUSION 


The case is remanded to Commerce to: (1) recalculate Koyo’s CV prof- 
it so that Koyo’s home market movement expenses are deducted from 
Koyo’s net home market price; (2) recalculate Koyo’s marine insurance 
charges using the correct factor indicated by Koyo; (3) recalculate 
Koyo’s CV using commission factor provided by Koyo; (4) recalculate CV 
direct selling expenses relying on the factor indicated in Koyo’s ques- 
tionnaire response; (5) enter necessary corrections and recalculate per- 
tinent parts of Commerce’s determination with respect to Koyo’s 


imports; (6) recalculate Koyo’s United States inventory carrying costs 
for final product by applying the appropriate inventory carrying costs 
factor reported by Koyo to the landed cost for the 1992/93 POR and to 
the COM for the 1993/94 POR; (7) apply the correct G&A expenses fac- 
tor in Commerce’s calculation of NSK’s COP; and (8) correct the com- 
puter program error with respect to NTN’s sales. Commerce’s final 
determination is affirmed in all other respects. 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: This case is before the court on cross-motions for 
summary judgment. Plaintiff (“Frontier”) was the surety for the im- 
porter. Pursuant to 19 U.S.C. § 1304 (1998), Defendant (“Customs”) re- 
quired that Frontier pay a 10% marking duty for the alleged failure of its 
client to properly mark the country of origin on the retail packages of 
imported computer scanners. Frontier commenced this action for a re- 
fund of the marking duties claiming that the imported merchandise at 
issue was properly re-marked prior to liquidation. Frontier asserts that 
Customs (1) cannot prove the merchandise was not properly re-marked, 
(2) is not authorized to assess marking duties on its theory that the im- 
porter failed to obtain a release from Customs verifying that the mer- 
chandise was properly re-marked, (3) cannot recover marking duties 
because the importer failed to hold the merchandise pending receipt ofa 
release from Customs, and (4) should have issued a Notice to Redeliver 
which would have caused Customs to verify the accuracy of the re-mark- 
ing of the merchandise. Customs argues that it never received the re- 
quired certification from the importer that the merchandise was 
properly re-marked and that the importer failed to comply with the rele- 
vant statutory and regulatory requirements including the Notice to 
Mark. Therefore, Customs alleges it properly assessed a 10% marking 
duty on the imported merchandise. This court has jurisdiction pursuant 
to 28 U.S.C. § 1581(a) (1994). 


II. BACKGROUND 


At issue before this court is an entry of imported computer scanners 
from China. The computer scanners were imported by Imagereader, 
Inc., dba Info Peripherals, Inc. (“importer”) on July 28, 1998, at the Port 
of San Francisco under entry number K80-0848683-0. The following 
facts are not disputed. Frontier acted as surety for the importer and 
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bonded the imported entry at issue. The retail packages of the scanners 
were not properly marked to identify the country of origin. On July 30, 
1998, Customs sent the importer a Notice to Mark (Customs Form 4647) 
which stated: “[rJetail packaging must be marked with the country of 
origin. Whenever a U.S. address is shown the country of origin must be 
in close proximity in letters of at least equal size.” See Def:’s Cross-Mot. 
for Summ. J. (“Def.’s Br.”) at 1. 

According to Jeff Ghielmetti, Vice President of Operations for the im- 
porter, the marking problems were corrected. Aff of Jeff Ghielmetti 
(“Ghielmetti Aff”) at 13. In his affidavit, Mr. Ghielmetti declares that he 
personally signed the “Importer Certification” portion of the Notice to 
Mark and mailed the original certification to his broker and a copy to 
Customs in San Francisco. Ghielmetti Aff. at 1 6. However, the Customs 
commodity team in San Francisco denies having received the certifica- 
tion from the importer. Declaration of Brian Carter at 16. Thus, on June 
15, 1999, Customs sent a Notice of Action (Custom Form 29) notifying 
the importer and its broker that Customs proposed to liquidate the 
entry with a 10% marking duty for failure to mark unless Customs re- 
ceived a response from the importer within 20 days. Since neither the 
importer nor the broker responded to the Notice of Action, Customs re- 
liquidated the entry on July 23, 1999, with a 10% marking duty.! Some- 
time after it responded to the Notice to Mark and before the Notice of 
Action issued, the importer went out of business. Therefore, Customs 
demanded that Frontier pay for the marking duties owed on the im- 
ported scanners. Frontier filed a timely protest which was denied be- 
cause the importer failed to (1) provide a signed release from Customs 
that the re-marking was approved and (2) hold the merchandise until 
receiving a written release from Customs. Def’s Br. at 3. Following the 
protest denial, on August 14, 2000, Frontier paid the marking duties in 
accordance with Customs’ payment demand and filed this action seek- 
ing a refund of $41,386.30, plus interest from Customs. 


III. STANDARD OF REVIEW 


Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and the moving party is entitled to judgment as a matter of law.” USCIT 
R. 56(c). Moreover, summary judgment is a favored procedural device 
““to secure the just, speedy and inexpensive determination of every ac- 
tion.’” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. 
Civ. P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 
1562 (Fed. Cir. 1987). Whether a disputed fact is material is identified by 
the substantive law and whether the finding of that fact might affect the 
outcome of the suit. See Anderson v. Liberty Lobby, Inc., 477 US. 242, 


LAs explained in Customs’ brief “the entry had been mistakenly liquidated ‘no change’ by Customs on June 11, 
1999.” 
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248 (1986). “Civil actions contesting the denial of a protest * * *” shall 
be tried de novo. 28 U.S.C. § 2640(1)(a) (1994). 


IV. DISCUSSION 


The requirements for the proper marking of merchandise imported 
into the United States are specified at 19 U.S.C. § 1304 which states in 
pertinent part: 


(a) Marking of articles 


Except as hereinafter provided, every article of foreign origin (or its 
container, as provided in subsection (b) hereof) imported into the 
United States shall be marked in a conspicuous place as legibly, in- 
delibly, and permanently as the nature of the article (or container) 
will permit in such a manner as to indicate to an ultimate purchaser 
in the United States the English name of the country of origin of the 
article. 
* * * * * * * 


(h) Additional duties for failure to mark 


If at the time of importation any article (or container, as provided in 
subsection (b) of this section) is not marked in accordance with the 
requirements of this section, and if such article is not exported or 
destroyed or the article (or its container * * *) marked after im- 
portation in accordance with the requirements of this section (such 
exportation, destruction, or marking to be accomplished under cus- 
toms supervision prior to the liquidation of the entry covering the 
article, and to be allowed whether or not the article has remained in 
continuous customs custody), there shall be levied, collected, and 
paid upon such article a duty of 10 per centum ad valorem, which 
shall be deemed to have accrued at the time of importation, shall 
not be construed to be penal, and shall not be remitted wholly or in 
part nor shall payment thereof be avoidable for any cause. 


The Customs regulations found in 19 C.FR. § 134 (1998) detail further 
requirements and necessary action that an importer must undertake to 
properly mark the imported merchandise after entry to avoid the assess- 
ment of a 10% marking duty. 


Articles not marked as required by this part shall be subject to addi- 
tional duties of 10 percent of the final appraised value unless ex- 
ported or destroyed under Customs supervision prior to the 
liquidation of the entry. * * * 


19 C.FR. § 134.2. 


(a) Notice to mark or redeliver. When articles or containers are 
found upon examination not to be legally marked, the port director 
shall notify the importer on Customs Form 4647 to arrange with the 
port director’s office to properly mark the article or containers, or 
to return all released articles to Customs custody for marking, ex- 
porting, or destruction. 

* * * * BS * * 


(c) Supervision. Verification of marking, exportation, or destruc- 
tion of articles found not to be legally marked shall be at the expense 
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of the importer and shall be performed under Customs supervision 
unless the port director accepts a certification of marking as pro- 
vided for in § 134.52 in lieu of marking under Customs supervision. 


19 C.ER. 134.51(a), (c). To comply with the “supervision” requirement 
of 19 C.ER. § 134.51(c) by a certificate of marking, the importer is obli- 
gated to act in accordance with the requirements of 19 C.FR. § 134.52. 


(a) Applicability. Port directors may accept certificates of mark- 
ing supported by samples of articles required to be marked, for 
which Customs Form 4647 was issued, from importers or from actu- 
al owners complying with the provision of § 141.20 of this chapter, 
to certify that marking of the country of origin on imported articles 
as required by this part has been accomplished. 

(b) Filing of certificates of marking. The certificates of marking 
shall be filed in duplicate with the port director, and a sample of the 
marked merchandise shall accompany the certificate. The port di- 
rector may waive the production of the marked sample when he is 
satisfied that the submission of such sample is impracticable. 

(c) Notice of acceptance. The port director shall notify the import- 
er or actual owner when the certificate of marking is accepted. Such 
notice of acceptance may be granted on the duplicate copy of the 
certificate of marking by use of a stamped notation of acceptance. 
The port director is authorized to spot check the marking of articles 
on which a certificate has been filed. If a spot check is performed, 
the approved copy of the certificate, if approval is granted, shall be 
returned to the importer or actual owner after the spot check is 
completed. 


19 C.FR. § 134.52 (a)-(c). 

Frontier argues that Customs has failed to produce any evidence that 
shows that the retail packages of the scanners were not properly marked 
in compliance with the Notice to Mark. Frontier claims that the Affida- 
vit of Mr. Ghielmetti supports a finding that the importer properly 
marked the packages and mailed the signed certification to Customs. 
Ghielmetti Aff at 11 3-6. Similarly, notwithstanding Customs’ claim 
that it never received the certification, Frontier argues that Customs 
lacks the authority to assess marking duties based upon the failure to 
provide a signed release or upon the alleged failure of the importer to 
hold the merchandise prior to receiving a release from Customs. Fron- 
tier asserts that 


under existing law, Customs’ sole remedy for the importer’s alleged 
violation of its duty to ‘hold’ the merchandise in response to the No- 
tice to Mark would have been to issue a Notice to Redeliver the mer- 
chandise for the purpose of permitting Customs to verify the 
accuracy of the certification of re-marking, and to assess liquidated 
damages if it failed to do so. 


Mem. of Points and Authorities in Supp. Pl.’s Mot. for Summ. J. (“Pl.’s 
Br.”) at 1. Additionally, Frontier claims that Customs cannot prove that 
the importer failed to hold the merchandise because Customs allowed 10 
months to pass before acting on the Notice to Mark. The alleged “delay” 
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resulted in Customs’ inability to locate the importer after its business 
ceased. 


The sole basis for the Customs’ claim that the importer “failed to 
hold the merchandise” pending receipt of the release is the fact that 
“when the import specialist called the involved Customs broker 
about why there was no response to the marking notice [in June of 
1999], he was advised that the importer was out of business;” in 
other words the evidence only shows that Customs could not con- 
tact the importer, not that the importer did not “hold” the merchan- 
dise. 
Pl.’s Br. at 16. 
Customs claims that Frontier failed to comply with the specific statu- 
tory and regulatory requirements of the Notice to Mark. Customs as- 
serts 


Frontier’s entire case rests on its assertion that the merchandise 
had been physically re-marked in accordance with this section of 
the Notice to Mark. While Frontier is correct that Customs could 
have assessed only liquidated damages and not marking duties if 
the goods had been properly marked prior to liquidation but beyond 
the 30 day period contained in the Notice to Mark, whether mark- 
ing is “proper” cannot be determined by the importer or its surety; 
“proper” marking includes compliance with all statutory require- 
ments. 


Def.’s Br. at 12 (footnote omitted). Specifically, Customs claims Frontier 
failed to (1) comply with the requirements of section 15 of the Notice to 
Mark, (2) re-mark the scanners “under the supervision of Customs” as 
required by the regulations of 19 C.FR. § 134, and (3) retain the mer- 
chandise until corrective action was accepted by Customs. Customs al- 
leges that because of these failures a 10% marking duty was properly 
assessed on the reliquidated merchandise. 

The parties do not dispute that the merchandise was not properly 
marked at the time of importation. Therefore, the court must determine 
if the importer complied with the statutory and regulatory require- 
ments for re-marking the merchandise. As Customs correctly con- 
cludes, § 1304 mandates the assessment of a 10% marking duty when 
(1) at the time of importation an article is not marked in accordance with 
the provisions of § 1304(a) and (2) the merchandise is not exported, de- 
stroyed or re-marked under the supervision of Customs prior to the liq- 
uidation of the entry. Furthermore, there are specific regulatory 
requirements the importer must comply with before the merchandise 
can be released into the commerce of the United States. The importer 
must (1) ensure that the merchandise is properly re-marked in accor- 
dance with 19 U.S.C. § 13804, (2) re-mark the merchandise under the su- 
pervision of Customs “unless the port director accepts a certificate of 
marking as provided for in § 134.52 in lieu of marking under Customs 
supervision” and (3) wait for the re-marking to be reviewed or receive 
notification that the certificate of marking has been accepted by the port 
director. 19 C.FR. § 134.51(c). Until these requirements are satisfied, it 
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is the responsibility of the importer to physically retain the merchan- 
dise. This is specifically stated in section 14 of the Notice to Mark 
“WARNING: all merchandise must be retained until you are notified by 
Customs that corrective action is acceptable.” Additionally, the Cus- 
toms Form 4647 Information and Instructions document instructs the 
recipient of the Notice to Mark to “[rjetain control of all merchandise 
described on Customs Form 4647 [Notice to Mark]. The merchandise 
must be held intact; it cannot be moved or distributed until authorized 
by the Customs Service.” 

In this instance it is clear that the importer failed to comply with the 
statutory and regulatory requirements. Frontier claims that Customs 
can neither prove that the merchandise was not properly re-marked nor 
that importer did not retain the merchandise. The court does not agree. 
Clearly, once the merchandise is determined to be improperly marked, it 
is the importer’s responsibility to re-mark in accordance with the statu- 
tory and regulatory requirements. As in this case, if Customs is willing 
to accept a certification of marking, the regulations clearly require that 
the importer file the certificate of marking and retain the merchandise 
until Customs notifies the importer that the re-marking is in com- 
pliance with the statutory requirements. See 19 C.FR. § 134.51(a), (c); 
19 C.ER. § 134.52 (a)-(c). Customs must be able to verify the proper 
marking. “The port director is authorized to spot check the marking of 
the articles on which a certificate has been filed. If a spot check is per- 
formed, the approved copy of the certificate, if approval is granted, shall 
be returned to the importer or actual owner after the spot check is com- 
pleted.” 19C.FR. § 134.52(c). This is why the Notice to Mark clearly and 
specifically warns the importer to retain the merchandise until Customs 
authorizes that the re-marking is proper. Frontier’s position would al- 
low the importer to “self-regulate” because the importer would then de- 
termine if the merchandise was properly re-marked. This clearly 
contradicts the meaning and purpose of 19 U.S.C. § 1304 by removing 
the final authority for country of origin marking compliance from the 
agency charged with that responsibility. 

Although there is a disputed issue of fact regarding whether Frontier 
did send the certification to Customs, it is undisputed that the importer 
failed to obtain authorization from Customs to release the merchandise 
into the commerce of the United States. Frontier’s claims that (1) the 
importer sent the certification and (2) Customs failed to act on the No- 
tice to Mark for 10 months, does not allow it to avoid its obligation under 
the import bond that its client would hold the merchandise and receive 
approval from Customs prior to releasing the scanners for delivery to its 
customers. The burden was on the importer to ensure that it undertook 
the clearly communicated, mandated corrective action to properly re- 
mark the retail packages of the scanners. Similarly, if the importer was 
concerned with undue delay during this process, it should have initiated 
contact with Customs. It could not unilaterally determine, contrary to 
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the clear terms of the Notice to Mark, that it did not need notification 
from Customs that its certificate of marking was accepted. 

Finally, the court finds unpersuasive Frontier’s claim that Customs’ 
sole remedy was to issue a Notice to Redeliver and assess liquidated 
damages if the importer failed to “hold” the merchandise and allow Cus- 
toms to verify the certification. In accordance with 19 C.FR. § 134.51, 
the Notice to Mark tells the importer that it must either properly mark 
the merchandise on the importer’s premises or return to Customs’ cus- 
tody for marking, exportation or destruction. If the importer does not 
take one of these actions within 30 days, or within such additional time 
as the Port Director may allow, liquidated damages may be assessed in 
an amount equal to the entered value of the merchandise. See 19 C.FR. 
§ 134.54. Although Frontier is correct that if the merchandise had not 
been properly re-marked beyond the 30 day period contained in the No- 
tice to Mark then liquidated damages could have been assessed, it is not 
a requirement that Customs send an additional Notice to Redeliver in 
order to assess the 10% marking duty. 

Frontier’s argument that Customs’ sole remedy was to send a subse- 
quent Notice to Redeliver and possibly assess liquidated damages for 
non-compliance incorrectly interprets the regulatory scheme. As dis- 
cussed above, an importer is subject to marking duties if it fails to prop- 
erly re-mark the merchandise under the supervision of Customs. See 19 
C.FR. §134.51(c). Similarly, Frontier’s assertion that Customs cannot 
prove that Frontier did not “hold” the merchandise does not change the 
fact that the importer cannot show the required notification from Cus- 


toms that it accepted the importer’s certification. The court finds that 
the importer failed to comply with the statutory and regulatory require- 
ments for proper re-marking of the scanners and that Customs properly 


assessed a 10% marking duty. Therefore, as surety Frontier must pay 
that duty. 


V. CONCLUSION 


For the foregoing reasons, the court holds that Customs properly as- 


sessed a 10% marking duty on entry number K80-0848683-0. Judg- 
ment will be entered accordingly. 
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